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Chapter 30: LEGISLATION: FINDINGS AND RECOMMENDATIONS 
In its background paper — Mental Health Legislation and Human Rights — published in December 1992, the Inquiry analysed mental health laws in each State and Territory in terms of the UN Principles for the Protection of Persons with Mental Illness and for the Improvement of Mental Health Care (see Appendix 5). Widespread breaches of the standards prescribed by those Principles were identified in the background paper. The findings and recommendations set out in this chapter address the problems identified and the concerns raised in evidence to the Inquiry. 
One fundamental problem is the language of most existing laws; both the form and substance of the legislation work against the assertion of rights by people with mental illness. The ACT still relies (in relation to forensic patients) on legislation from last century which uses the terms ‘lunacy’ and ‘insane’. In a number of jurisdictions the criminal law still refers to ‘insanity’ — long after such terminology has been abandoned in the civil sphere. These pejorative terms perpetuate the stigma associated with mental illness. Moreover, the way in which mental health legislation is written, particularly in Queensland and Tasmania, makes it difficult to comprehend — even for those with legal training. The drafting style is turgid, the structure hard to follow and there is insufficient use of clear headings as ‘signposts’. Such laws are not well suited to use in emergency situations; nor do they help service providers or consumers to appreciate or to enforce the rights that the laws confer. Mental health legislation must be expressed in clear and accessible terms and provide procedures that are as simple as possible — especially for emergencies. 
The findings and recommendations set out in this chapter relate specifically to changes which should be accorded priority by governments in amending or introducing mental health or related legislation. They should be read in conjunction with the findings and recommendations set out in Chapter 31 — which deal more generally with reforms which are necessary to policies, programs and services to ensure proper protection of the rights of Australians affected by mental illness. 
STATE LEGISLATION 
In our view, mental health legislation should start with the principle that it is an extremely serious matter to deprive a person of his liberty. Allowing for that, it should allow for prompt, effective action to provide for the care and control of someone who has become acutely disturbed, allowing them to be taken to a place of safety and evaluated. It should provide some means of protecting those who have become mentally incompetent and it should provide effective means by which individual rights are protected and the actions of those who are placed in control of people who have become incompetent become accountable and able to be monitored. The current legislation fails rather dismally by any test. 1
Statutory Objects and Definitions 
Findings: 
· Certain jurisdictions (the Northern Territory and Western Australia) have no statements of principles or objectives in their mental health legislation. Laws in other jurisdictions are inadequate in that they give insufficient emphasis to the principle of the ‘least restrictive alternative’ in relation to the care and treatment of people with mental illness. 
· In most jurisdictions mental illness is not defined at all in existing mental health legislation — or is defined in a way that is inadequate in light of modern knowledge. This creates uncertainty over issues that are critical to matters of admission, treatment and discharge. It also provides no basis for consistency among and between Australia’s eight different jurisdictions. 
Recommendations: 
· Mental health legislation should clearly set out the principles and objects on which it is based and, in particular, should give emphasis to the principle of the least restrictive form of appropriate care and treatment. 
· There should be a clear and consistent definition of mental illness in each jurisdiction’s mental health Act, providing specific criteria which apply in all jurisdictions. 
Voluntary Admission 
The situation which gave rise to the criminal charge occurred shortly after her fifth [unsuccessful] attempt to admit herself as a voluntary patient ….2  

Findings: 
· Mental health legislation makes insufficient provision for the rights of voluntary (or informal) patients. 
· Most jurisdictions do not provide a right of appeal against refusal of admission as an informal patient. 
· The rights of informal patients to discharge themselves are often subject to significant restrictions, and no legislation clearly deals with the rights of voluntary patients to refuse specific forms of treatment. 
Recommendations: 
· Provision should be made for a right to appeal against refusal to admit an individual as a voluntary patient. 
· The right of voluntary patients to discharge themselves should not be limited other than to provide sufficient notice to allow urgent action to detain them if this is justifiable under the provisions for involuntary treatment. 
· There should be a clear statement concerning the extent of the rights of voluntary patients to refuse specific forms of treatment. 
Involuntary Admission 
There are certainly some members of the medical profession who regard the processes and procedures for detaining people in... a cavalier fashion.3 
Findings:
· The criteria for detention are too broadly defined in most jurisdictions. 
· The procedures for involuntary admission in a number of States involve the exercise by police, magistrates and medical practitioners of very wide discretion. 
· In most jurisdictions there is insufficient provision for assessment by appropriately independent and expert medical practitioners prior to detention. 
· Detention procedures in emergencies are often inappropriately cumbersome. 
Recommendations: 
· The criteria and procedures for detention in emergencies should be clear and clearly specified. Limits on their application should be clearly defined. 
· The criteria for involuntary admission should be specific and should include the requirement that there is no less restrictive form of appropriate treatment available. 
· Procedures for involuntary admission should require assessment by independent expert medical practitioners. (In emergencies the initial opinion of more generally qualified health practitioners must be verified or varied by an appropriately qualified expert as quickly as possible.) 
Review 
In the area of civil commitment of the mentally ill we vest great power in the hands of medical practitioners. No matter how well-intentioned, how humane these people may be, I suggest that it’s axiomatic that their daily practices have to be subject to proper external review.4 
Findings
· Provisions for review are non-existent or inadequate in a number of jurisdictions. 
· Where independent review bodies exist, they are not always required to automatically review patients. 
· The intervals for which a person may be detained without review are frequently excessive (many patients are discharged before the statutory time for review has elapsed). 
Recommendations: 
· Independent specialist review bodies should be established in every jurisdiction. 
· These review bodies should be required to conduct an initial review of involuntary patients within a time limit that is less than the average term of detention. 
· These review bodies should also be required to review involuntary patients at intervals of no more than six months and voluntary patients at intervals no longer than one year. 
· Individuals should be guaranteed a right to apply to the review body for discharge — exercisable by either the person concerned or an authorised relative or friend of the patient. 
Procedural Safeguards 
A person finds themselves going into a hearing with or without a lawyer, with a state system, a hospital system, which has for ten years been building a case against them... There are clinical files, there are all sorts of diagnoses, labelling, and systems which the psychiatric consumer may in part be familiar with and yet for the most part they will be entirely unaware of... The individual is very poorly resourced to deal with the legal proceedings which are taking place.5 

Findings: 
· Few jurisdictions make statutory provision for personal appearance or legal representation at review hearings. 
· In no jurisdiction is there express provision for access to an interpreter. 
· Where legislative provision is made for access to information relevant to a case under review, this is not done in sufficiently clear, straightforward terms. 
Recommendations: 
· Individuals should be given statutory rights to appear in person at review hearings, to have access to an interpreter if necessary, and to be represented by a lawyer or other person with leave of the tribunal. 
· Provision should expressly be made guaranteeing the basic elements of natural justice — in particular, access to relevant information. 
· Individuals should have a right of appeal from decisions of the review body. 
Treatment 
I don’t think that medical culture has yet embraced the notion that patients have rights and that people must be seen as more than simply diagnostic labels and vehicles for treatment.6 
Findings: 
· Few jurisdictions provide for involuntary treatment without detention. 

· While some jurisdictions have detailed requirements for administration of ECT and psychosurgery, others have none. 

· In all jurisdictions there is inadequate clarity in legislation relating to the requirements for informed consent to general psychiatric treatment of voluntary and involuntary patients. 

Recommendations:
· Legislation in all jurisdictions should make provision for compulsory treatment in the community. Appropriate safeguards must be prescribed to avoid over-use or other forms of abuse. 

· Administration of ECT or psychosurgery (where it is permitted) must be subject to stringent and clearly specified requirements for consent by the patient, where this is possible, and independent specialist approval. 

· The position of voluntary and involuntary patients regarding consent to general psychiatric treatment must be set out clearly in legislation. 

Confidentiality 
Finding:
· Safeguards against breaches of confidentiality in the mental health system are inadequate. 
Recommendation: 
· Every jurisdiction should have penalties for breaches of confidentiality in relation to personal information obtained in the administration of mental health legislation. 
Forensic Patients 
Release decisions are made by State Cabinet and, inevitably, it appears political considerations are taken into account.7 
Findings: 
· Most jurisdictions do not adequately divert from the criminal justice system individuals accused of crimes who require psychiatric treatment. 
· In most jurisdictions patients accused or convicted of a criminal offence have lesser rights in relation to matters such as treatment, information, and review than other patients. 
· In most jurisdictions, decisions to discharge forensic patients are not made by 
an independent review body. 
Recommendations:8
· Mental health and related legislation must ensure that any person accused or convicted of criminal offences and in need of psychiatric treatment is provided with such treatment in an appropriate environment. 
· Forensic patients should be accorded rights equivalent to those of other patients in matters other than leave and discharge. 
· Decisions about the discharge of forensic patients should be made by an independent body and not at a political level. 
Legislative Controls 

What we really need is an ongoing whistle blower which is independent.. and which will be able to go around and constantly bring to public attention any difficulties in standards, in particular, in hospitals 9 

Findings: 

· While all mental health legislation provides for safeguards and standards in hospitals designated for the involuntary treatment of mental illness, there is not the same systematic control in relation to community treatment facilities. 

· There is, in most jurisdictions, a paucity or complete absence of criteria for monitoring standards in psychiatric facilities. 

· Most jurisdictions do not have a statutory mechanism for consumer complaints. 

· Most jurisdictions do not have an independent advocate monitoring conditions of treatment. 

Recommendations: 

· Legislation should set out clear criteria for the approval of all psychiatric facilities. It is also recommended that the Commonwealth adopt a monitoring role in this regard. 

· Safeguards and controls applicable to compulsory treatment by community facilities should ensure rights at least equivalent to those specified in relation to designated hospitals. 

· Consumer complaints should be dealt with by a statutory body with appropriate powers to investigate and either to settle by conciliation or to ‘prosecute’ where appropriate. 

· Each State and Territory should have an independent advocate with statutory power and responsibility to monitor the provision of services and maintenance of standards. 

Guardianship and Administration 
Findings: 
· In some jurisdictions there are no provisions for an independent determination concerning the capacity of individuals with mental illness to make decisions regarding their personal and financial affairs and for appointment of substitute decision-makers. 
· While several jurisdictions have provision for enduring powers of attorney, there is not similar provision for self-determination and planning of guardianship. 
Recommendations: 
· Every State and Territory should have an independent statutory body with power to determine capacity in relation to personal and financial affairs and to appoint substitute decision-makers where appropriate. 
· Every jurisdiction should make provision for individuals to appoint a nominee to be their guardian and to specify the conditions they wish to place on such guardianship while they have the capacity to do so. 
Anti-Discrimination 
Finding: 
· In some jurisdictions there is no prohibition in State or Territory legislation (as compared to Federal legislation) against discrimination on the ground of mental illness or psychiatric disability. 
Recommendation: 
· Discrimination (appropriately defined) on the ground of mental illness or psychiatric disability should be proscribed by law in every jurisdiction. 
Inter-State Co-operation 
We have eight different jurisdictions and some really very bizarre situations arise... For example.. patients from the Northern Territory — the Alice Springs areas — were often moved to South Australia for treatment and you would have a fairly strange situation occurring at Adelaide airport where the Territory authorities would formally hand over to the South Australian authorities and the individual would have to be re-certified. It was like something from a spy novel, a transfer at the Berlin Wall.10 
Finding: 
· Serious difficulties are caused by governments’ limiting of recognition of orders and provisions under mental health, guardianship and administration legislation to their own States or Territories. Many individuals affected by mental illness are highly mobile and indeed are sometimes transferred across State borders for treatment. 
Recommendation: 
· Every jurisdiction should have legislative provision for the reciprocal recognition of orders relating to detention, involuntary treatment, guardianship and administration of property. 
FEDERAL LEGISLATION 
Finding: 
· The definition of ‘hostel’ in the Aged or Disabled Persons Care Act specifically excludes an institution exclusively or primarily for people with mental illness and receiving funding from a State govermnent. 
Recommendation: 
· This exclusion should be removed so that the Federal government can fund hostels conducted for people with mental illness regardless of whether the institution also receives some State funding. 

Finding:
· The criteria in Regulations under the Aged or Disabled Persons Care Act governing eligibility for hostel care (in hostels funded under that Act) discriminate against people affected by mental illness. 
Recommendation:

· The criteria governing eligibility for care in federally funded hostels should be amended to ensure they do not discriminate against those affected by mental illness. 

Finding: 
· Criteria under the National Health Act for classification of residents of nursing homes according to the level of personal care they require, do not give sufficient weight to cognitive and/or affective dysfunction. Similar deficiencies exist in relation to criteria governing eligibility for the Domiciliary Nursing Care Benefit. 

Recommendation: 
· These criteria should be amended to give greater weight to the personal care needs of those with cognitive and/or affective dysfunction. 
Finding: 
·  The limitation of eligibility for the Domiciliary Nursing Care Benefit under the National Health Act to carers who reside in the same homes as those for whom they care is unduly restrictive. 
Recommendation:
· Eligibility for the Domiciliary Nursing Care Benefit under the National Health Act should be extended to carers who live separately from those for whom they care, provided this care is sufficiently intensive and regular. 

Finding: 
· The procedures for obtaining and maintaining eligibility for Disability Pension, Sickness Allowance and Job Search and Newstart Benefits include requirements which are often difficult for people with mental illness to meet. 
Recommendation: 
· Procedural requirements for these Pensions, Allowances and Benefits should be made sufficiently flexible to take account of difficulties that may be encountered in relation to matters such as accommodation and the intermittent nature of much psychiatric disability. 
Finding: 
· The criteria for psychiatric impairment under the Social Security (Disability and Sickness Support) Amendment Act are too vague and, in particular, lack specificity as to the frequency of symptoms required. 
Recommendation: 
· These criteria should be amended to make them clearer and more specific. 
Finding: 
· The categories of service for which rebates are available under the Health Insurance Act do not cover many ‘non-medical’ services, such as psychological counselling and stress management, which can be particularly important in preventing mental illness or its recurrence, or promoting effective rehabilitation of those affected. 
Recommendation: 
· The Federal Government should include a broader range of options within the scope of services for which rebates are available — particularly for psychological and counselling services which are important to those affected by mental illness. 
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