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Executive summary

It is with great pleasure that I present my third Social Justice Report (the Report) as the Aboriginal and Torres Strait Islander Social Justice Commissioner.

One of my primary responsibilities as the Aboriginal and Torres Strait Islander Social Justice Commissioner is to report annually on the enjoyment and exercise of human rights by Aboriginal and Torres Strait Islander peoples, and to make recommendations on the action that should be taken to ensure that these rights are observed.
 This responsibility is fulfilled through the submission to the Australian Parliament of an annual Social Justice Report.

In this year’s Report, I review developments in the enjoyment and exercise of human rights by Aboriginal and Torres Strait Islander peoples between 1 July 2011 – 30 June 2012 (the reporting period). I also focus on the theme of governance, giving consideration to what enables effective, legitimate and culturally relevant governance in Aboriginal and Torres Strait Islander communities. I provide a number of cases studies which illustrate why this focus is so important.

Chapter 1: The year in review

Given this is the 20th Social Justice Report, this chapter starts with a reflection on the role of the Social Justice Reports. I then review the events that have taken place during the reporting period, including international and national developments, and my ongoing advocacy activities.  

I provide commentary on significant developments related to the following:

· international fora in which Aboriginal and Torres Strait Islander peoples are involved in advocating for the rights of Indigenous peoples, including the meetings of the Expert Mechanism on the Rights of Indigenous Peoples, the United Nations Permanent Forum on Indigenous Issues, the World Intellectual Property Organisation Conference, and the Rio+20 United Nations Conference on Sustainable Development

· other international human rights-focused events, including the visit by the United Nations Special Rapporteur on violence against women which had a particular focus on Aboriginal and Torres Strait Islander women, the fourth periodic review of Australia’s compliance with the Convention on the Rights of the Child

· the 40th Anniversary of the Tent Embassy

· the National Human Rights Framework, including the establishment of the new Parliamentary Joint Committee on Human Rights

· constitutional recognition of Aboriginal and Torres Strait Islander peoples

· the next stage of the Northern Territory Intervention – the Stronger Futures legislation

· my ongoing advocacy activities such as the conversation around lateral violence, access to justice including the indefinite detention of Aboriginal and Torres Strait Islander peoples with a cognitive impairment, Close the Gap, the promotion and protection of our languages and cultures and the Indigenous Human Rights Network Australia

· complaints made to the Australian Human Rights Commission.

I make a number of recommendations to the Government in this chapter, including several which remain outstanding from previous reports or submissions. 

Chapter 2: Achieving effective, legitimate and culturally relevant Indigenous governance 

Chapter 2 explores the meaning of governance and its importance to the capacity of Aboriginal and Torres Strait Islander peoples to achieve our goals.

It considers governance in Indigenous communities using a human rights based approach. In particular, I consider the United Nations Declaration on the Rights of Indigenous Peoples (the Declaration) as an instrument that provides practical guidance on what governance needs to deliver in Aboriginal and Torres Strait Islander communities. The main principles encompassed by the rights contained in the Declaration are discussed in terms of their importance to the effectiveness of governance in Indigenous communities. The relationships and functions in the governance environment as it relates to Aboriginal and Torres Strait Islander peoples must be underpinned by: self-determination; participation in decision-making including free prior and informed consent and good faith; respect for and protection of culture; and non-discrimination and equality.

I then look at what this means in practice and the evidence of what works to enable Aboriginal and Torres Strait Islander peoples to achieve our goals. The evidence is substantial and it suggests a three-part framework for effective governance in Aboriginal and Torres Strait Islander communities: 

· community governance  

· organisational governance 

· the governance of governments and other external influences.

Ultimately, the evidence suggests that in order to achieve sustainable development in Aboriginal and Torres Strait Islander communities, there needs to be a new relationship between Aboriginal and Torres Strait Islander peoples and government. This new relationship needs to be based on power-sharing and recognition of the right of Aboriginal and Torres Strait Islander peoples to govern our own lives. 

Chapter 3: Local government reform and the Intervention: disempowerment in the Northern Territory

Chapter 3 considers the way that the broader governance environment has impacted on Aboriginal communities in the Northern Territory. I case study two significant government policies which have been enacted and implemented without the appropriate involvement of the people affected: the Northern Territory Government’s local government reforms; and the Australian Government’s Northern Territory Intervention.

Amalgamation of Community Councils into new structures called Shires has dramatically changed the governance landscape in the Northern Territory, disconnecting Aboriginal communities from their local governments and consequently from decision-making regarding service delivery. The Northern Territory Emergency Response occurred around the same time as the Shires were introduced and to Aboriginal peoples in the Northern Territory, they appeared part of the same assault on control over their communities. These policies, along with a range of other changes imposed by governments have resulted in widespread disempowerment and distrust of governments. 

I consider the evidence generally on the health impacts of disempowerment and then specifically on the suicide rates in the Northern Territory. The implication that disempowerment and rising numbers of suicide attempts, particularly in young people, in the Northern Territory are connected is hard to escape and is extremely upsetting. 

This chapter illustrates the importance of community control and empowerment in local governance of Aboriginal and Torres Strait Islander communities. It points to an urgent need for governments to reconsider the way they operate in Aboriginal and Torres Strait Islander communities. It points to some ways that the continuing Intervention under the Stronger Futures policy can have an increased chance of success, in particular by respecting and genuinely engaging with the communities involved. 

Chapter 4: Effective governance in practice in Aboriginal and Torres Strait Islander communities

Throughout my term as Social Justice Commissioner, I have come across many excellent examples of community controlled initiatives and successful governance structures which are working well to achieve positive results for the Aboriginal and Torres Strait Islander communities which they serve. 

In Chapter 4, I provide a variety of case studies looking at a range of communities in Aboriginal and Torres Strait Islander Australia including local, regional and national communities. They all highlight the importance of the three interrelated components of the framework discussed in Chapter 2. 

The chapter starts with two discrete local community initiatives – Milyirrtjarra Kuurl Mirrka Palyalpayi (Making good food at Warburton School) and the Warlpiri Youth Development Aboriginal Corporation. As both of these organisations have expanded, they have required unique governance and operational solutions to address specific community needs and engage with the wider governance environment. 

The chapter then looks at a non-Indigenous service provider in the early childhood education sector, Ngroo Education. Ngroo has built into its model the need to prioritise community governance and authority structures in each local community which it services. 

All of the community organisations highlight the fundamental importance of community governance structures in any initiatives if those initiatives are to succeed in improving the lives of Aboriginal and Torres Strait Islander peoples. They ensure that the governance structures and models of operation incorporate and reflect legitimate community governance structures, whether they are incorporated or not. They also ensure that their organisational governance incorporates the principles, skills and capacity necessary to engage effectively in the broader governance environment.  

I also consider some of the governance arrangements in the context of regional and national Aboriginal and Torres Strait Islander communities. 

The governance arrangements in the Torres Strait are an example of a regional community pursing a power-sharing arrangement designed specifically for the communities of that region. It shows that sovereignty is not absolute, as it is often asserted by nation-states. The Australian nation already shares internal sovereignty in a number of ways and this case study illustrates that there are myriad other ways in which power can be shared with Aboriginal and Torres Strait Islander communities. 

The National Congress of Australia’s First Peoples (Congress) is our new national representative body. Congress has community legitimacy as a priority and was developed on the basis of extensive community consultations. It also has a unique structure to ensure that it builds on our existing strengths, particularly the expertise of our peak bodies, and has the organisational capacity to engage in the broader governance environment, particularly with governments. 

The National Health Leadership Forum (NHLF), which is based in Congress, is made up of all the national Aboriginal and Torres Strait Islander peak health bodies and uses the existing capacity of our peak health bodies. It presents a unique opportunity for government to partner with a highly-skilled and organised Aboriginal and Torres Strait Islander leadership body to address Aboriginal and Torres Strait Islander health equality. 

The Congress and NHLF case studies illustrate how important the choices of governments are at this point in time. Aboriginal and Torres Strait Islander peoples have formed credible national level governance institutions in the wake of the Australian Government’s abolition of our last national representative body and our regional representative structures (and in many cases are local representative structures). 

Chapter 4 concludes with a case study on the new Australian Indigenous Governance Institute (AIG Institute). The AIG Institute has been established by a number of Aboriginal and Torres Strait Islander leaders and academics who have been engaged in discussions about governance in Indigenous communities for a long time. It fills a gap in the Australian Indigenous governance landscape and will build on the excellent work already done by the Australian Institute of Aboriginal and Torres Strait Islander Studies, the Centre for Aboriginal Economic Policy Research at the Australian National University, Reconciliation Australia and others in the space.

These case studies show that Aboriginal and Torres Strait Islander peoples are fulfilling our roles in the framework for effective governance. We now need governments to step up. We need governments to relinquish control over our communities and start to build a genuine partnership with us. A partnership in which we are able to determine our own destinies and take control, supported by governments and other external parties where appropriate and when necessary.
Recommendations
Chapter 1
1.1 That the Australian Government should provide a formal written response to this Report and subsequent Social Justice Reports

1.2 That the Australian Government engage with Aboriginal and Torres Strait Islander peoples to develop a strategy for implementing the United Nations Declaration on the Rights of Indigenous Peoples.
1.3 That the Australian Government commit to ongoing funding support for the international engagement of Aboriginal and Torres Strait Islander people to advocate for their human rights. 

1.4 I reiterate the Commission’s recommendation that the United Nations Declaration on the Rights of Indigenous Peoples be included in the definition of human rights in the Human Rights (Parliamentary Scrutiny) Act 2011.
1.5 That all political parties recommit to constitutional recognition of Aboriginal and Torres Strait Islander people and support the recommendations of the Expert Panel.

1.6 I reiterate the Commission’s recommendations regarding the implementation of the Stronger Futures legislation. In particular, I recommend that all future consultations are conducted in accordance with the ‘features of meaningful and effective consultation’ outlined in the Native Title Report 2010.

1.7 That the Australian Government renew its commitment to implement all recommendations of the Royal Commission into Aboriginal Deaths in Custody. 

1.8 I reiterate the recommendation from the Social Justice Report 2009 that the Australian Government, through COAG, set criminal justice targets that are integrated into the Closing the Gap agenda.

1.9 Regarding Aboriginal and Torres Strait Islander people with a cognitive impairment in the criminal justice system, I recommend: 

1.9.1 That the Australian Government work with state and territory governments to develop and maintain a national standard of comprehensive data collection in relation to people with a cognitive impairment in the criminal justice system. This standard must ensure that statistics are collected relating to Aboriginal and Torres Strait Islander people. 

1.9.2 That the Australian Government work with state and territory governments to develop a national standard for screening for cognitive impairment in the criminal justice system. This standard should include safeguards to ensure screening is undertaken in a culturally competent manner. 

1.9.3 That all governments with legislative regimes which allow for the indefinite detention in prison, without conviction, of people with cognitive impairment urgently review those regimes. 

1.9.4 That all governments urgently prioritise appropriate alternative accommodation for people with cognitive impairment found unfit to plead. 

1.9.5 That all governments give priority to the complex needs of Aboriginal and Torres Strait Islander people with a cognitive impairment both in the community and in any interaction with the criminal justice system.

1.9.6 That the Australian Government initiate and host a national conversation about people with a cognitive impairment within the criminal justice system.
1.10 That the Australian Government continue to engage with the National Health Leadership Forum in genuine partnership to 
develop and implement the National Aboriginal and Torres Strait 
Islander Health Plan.

Chapter 2
2.1 That the Australian Government acknowledges that effective Indigenous governance is central to sustainable development in Aboriginal and Torres Strait Islander communities.

2.2 That the Australian Government builds its own capacity to enable and support effective Indigenous governance. 

2.3 That all governments properly resource Aboriginal and Torres Strait Islander communities to strengthen their contemporary governance structures. This resourcing must be part of a new relationship between Aboriginal and Torres Strait Islander peoples and governments based on genuine power-sharing and partnership. 

Chapter 3

3.1 That the Australian and Northern Territory Governments invest in developing  and strengthening governance structures and systems in Northern Territory Aboriginal communities to ensure they are culturally legitimate and aligned to community needs and priorities. 

3.2 That any reforms to governance arrangements in the Northern Territory be done in genuine consultation, and where appropriate in partnership, with the Aboriginal communities affected. Consultations should be undertaken in accordance with the features of meaningful and effective consultation contained in the Native Title Report 2010.
Chapter 1: Year in review
1.1 The 20th Social Justice Report
(a) Social Justice Reports

This year we reach a milestone with the publication of this, the 20th Social Justice Report. The position of Aboriginal and Torres Strait Islander Commissioner was established in 1993 - the year 2013 will represent the 20th Anniversary of the role. At this juncture, I think it is important to reflect on the achievements and contributions of the Social Justice Reports and on some of the challenges my predecessors and I have faced and still face in monitoring and protecting the human rights of Aboriginal and Torres Strait Islander people. 

The Australian Government created the office of the Aboriginal and Torres Strait Islander Social Justice Commissioner within the (then) Human Rights and Equal Opportunity Commission in response to the findings of the Royal Commission into Aboriginal Deaths in Custody and the National Inquiry into Racist Violence.

Amendments to the Human Rights and Equal Opportunity Act 1986 (Cth) established the position with the purpose of monitoring and reporting annually on the status of the enjoyment and exercise of human rights by Aboriginal and Torres Strait Islander peoples.

At the time, the Attorney-General identified the position as a way to address the ‘need for us as a nation to regularly focus on the extent to which Aboriginal and Torres Strait Islander people are able to exercise the basic human rights that the rest of the nation take for granted.’

One of the main functions of the role of Social Justice Commissioner under the legislation is the production of an annual Social Justice Report. The Social Justice Commissioner also produces the Native Title Report each year in fulfilment of the requirement to report in the Native Title Act 1993 (Cth).
 
(i) Role of the Social Justice Report
The Social Justice Reports have played an important role in monitoring the enjoyment and exercise of the rights of Aboriginal and Torres Strait Islander peoples. They have also played an important role in advocating for law and policy reform. 

The Reports measure Australia’s respect for and protection of human rights for Aboriginal and Torres Strait Islander peoples against international human rights standards. They have interpreted the political reality of Australia over the past twenty years through the lens of international human rights instruments. 

The Reports also provide a voice for Aboriginal and Torres Strait Islander people to raise issues and promote the positive developments in our communities. In the Reports, these positive developments are often demonstrated through case studies and I will provide more of those in the final chapter of this Report.

Providing an historic point of reference

While our struggle for social justice for Aboriginal and Torres Strait Islander peoples began well before 1993, the Social Justice Reports provide an historic point of reference for events after that time. The Reports provide us with an opportunity to reflect on the crucial developments over the years leading up to the commencement of the Aboriginal and Torres Strait Islander Social Justice Commissioner, and to tell the story of our campaigns, struggles, hopes and priorities since 1993. The Reports also reflect the progress made in reconciliation and the gradual realisation of our rights. 
The creation of the role of the Aboriginal and Torres Strait Islander Social Justice Commissioner and the responsibility to report on the exercise and enjoyment of the human rights by Aboriginal and Torres Strait peoples came at a significant time in our history. For example,  the year 1993 was declared by the United Nations the International Year for the World’s Indigenous People, aimed at ‘strengthening international cooperation for the solution of problems faced by indigenous communities in areas such as human rights, the environment, development, education and health’.
 

The Native Title Act commenced operating in 1993. The Mabo decision had been handed down in June 1992 and the Prime Minister Paul Keating was courageously advocating for our rights. We all remember Keating’s Redfern address in December 1992 in which he implored the broader population to embrace the opportunity for wider change:

Mabo is an historic decision - we can make it a historic turning point, the basis of a new relationship between indigenous and non-Aboriginal Australians.

The message should be that there is nothing to fear or to lose in the recognition of historical truth, or the extension of social justice, or the deepening of Australian social democracy to include indigenous Australians. There is everything to gain.

The Reports tell the story of developing relationships. They tell the story of relationships both within our communities and of the relationships with Governments and with non-Indigenous Australians. Unfortunately the story reflects the tumultuous nature of these relationships, with moments of great optimism and potential for healing as well as times of conflict and discrimination. 

I take a lot of hope from the positive milestones over the last 20 years. Milestones such as the national apology to the stolen generations on 13 February 2008 by the Prime Minister of the day, Kevin Rudd; as well as the ‘Peoples walk for reconciliation’ across the Sydney Harbour Bridge and subsequently other bridges all over Australia. The Sea of Hands movement for reconciliation has seen 2.5 million people plant hands in locations across the country.
 Such milestones reveal the level of goodwill that exists in so many sections of our society and provide a glimpse into the successes of the sustained campaign for reconciliation. 

But too often the rhetoric of hope and change is not reflected in policy and action. The Reports show this journey between 1993 and 2012 and the almost cyclical patterns of hope and disappointment. 

Since 2004, the Reports have included a Chronology of significant events relating to the administration and developments of Aboriginal and Torres Strait Islander affairs, which provide a quick reference point for key milestones and developments. This year’s chronology can be found at Appendix 2.
Setting the agenda 

On many occasions, the Reports have set the agenda in Aboriginal and Torres Strait Islander affairs. Achievements of previous Reports span a wide range of policy areas. The Report has gained the reputation as a leading document in the protection of Aboriginal and Torres Strait Islander peoples’ human rights. 
One example of this contribution is the role the Social Justice Reports have played in the conversation about constitutional reform. This work took place over the full lifespan of the Reports – starting in 1995 and featuring most recently in 2010. 
The Reports also acted as a catalyst for the formation of the Close the Gap Campaign for Indigenous Health Equality – a coalition of at least 40 peak health bodies, human rights organisations and NGOs. My predecessor Dr Tom Calma can be credited for the strength with which this campaign has developed and its achievements, beginning with securing a commitment from Government to achieving health equality for Aboriginal and Torres Strait Islander people within a generation. 

The Reports have consistently considered Aboriginal and Torres Strait Islander self-determination and governance, including community and organisational governance. In particular, the reports offered incisive and measured scrutiny of our ground-breaking but short-lived elected representative body, the Aboriginal and Torres Strait Islander Commission (ATSIC), until its abolition in 2005.
 

Dr Calma, who served his term during the period after ATSIC was abolished, used the esteem in which the Reports are held to successfully lead advocacy for a new national Indigenous representative structure.
 This advocacy culminated in the incorporation of the National Congress of Australia’s First Peoples (Congress) in 2010.

Scrutinising government

Perhaps most importantly, the Reports scrutinise government, questioning the decisions and policies which affect Aboriginal and Torres Strait Islander peoples’ lives. They have managed to track policy and legislative developments and frame them in broader social contexts and within a human rights framework. The thorough examinations of ATSIC’s abolition
 and the Northern Territory Emergency Response (NTER),
 amongst many others, have provided a crucial counterpoint to Government assertions and have acted as a tool for accountability. 
(b) Evaluation of the Social Justice and Native Title Reports

In 2011 an evaluation was conducted of both the Social Justice and Native Title Reports. I am pleased to say that the evaluation found both Reports are highly appreciated and respected.

The evaluation was undertaken through consultation with our stakeholders. The consultations included interviews with members of key groups and a stakeholder survey.  
The evaluation found both Reports to be valued by community groups, individuals and NGOs involved in Aboriginal and Torres Strait Islander affairs. When asked about the Social Justice Report 89% of respondents to the survey found it to be useful or very useful. 

Maintaining the accessibility of the Reports has always been a priority of Social Justice Commissioners. The evaluation indicated that they have appropriate formats, structure, language and style; that they provide ‘highly credible, evidence based information …which could not be found elsewhere’; and that they influence government policy.

(c) Social Justice Reports going forward

Despite the strength of the reports we must continue to strive to make them more effective in advocating for improvement in the lived reality of Aboriginal and Torres Strait Islander peoples. 
One repeated recommendation of the Reports is that the Minister/Government should formally respond to the Reports and the progress made in implementing recommendations from past Reports.
 The Social Justice Reports are statutory requirements, tabled in Parliament. They should be given due weight and respect by the Government of the day. 
I reiterate the recommendation that the Australian Government should provide a formal written response to this Report and subsequent Social Justice Reports. [Recommendation 1.1]
In reflecting on the optimistic atmosphere in 1993, it is hard not to be disappointed by the lack of progress on so many issues. The promise of a changed relationship with government, more reflective of our unique position as First Peoples of this country, went backwards during the Howard era and is only now very slowly recovering. 

But reflecting with disappointment on missed opportunities should not mean we are disheartened about the potential for progress. 
I have set an agenda of hope for my tenure as Aboriginal and Torres Strait Islander Social Justice Commissioner by focussing on building stronger and deeper relationships, both within Aboriginal and Torres Strait Islander communities and between Aboriginal and Torres Strait Islander peoples and the broader community and governments. The Social Justice Report is the key tool with which I am advancing this agenda. My first Report considered our relationships as a nation and looked particularly at the need for constitutional recognition of Aboriginal and Torres Strait Islander peoples in our modern nation’s founding document – the Australian Constitution. My second Report considered the relationships within Aboriginal and Torres Strait Islander communities and looked particularly at lateral violence. 

The Reports are also a ‘report card’ on developments. I will discuss below the developments that have taken place during this reporting period. 

1.2 International developments

There have been a number of developments at the international level during this reporting period. Some of these developments have included specific engagement by Aboriginal and Torres Strait Islander peoples, while others have addressed issues that affect the lives of Aboriginal and Torres Strait Islander peoples.

These include:

· The United Nations Declaration on the Rights of Indigenous Peoples (the Declaration)
· The Fourth Session of the Expert Mechanism on the Rights of Indigenous Peoples (EMRIP)
· The Eleventh Session of the United Nations Permanent Forum on Indigenous Issues (Permanent Forum)
· World Intellectual Property Organisation (WIPO) Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore

· Special Rapporteur on violence against women study tour

· The United Nations Conference on Sustainable Development - RIO+20

· United Nations Committee on the Rights of the Child (CRC Committee).
An update on each of these is provided below.

Of these events, the Indigenous Peoples Organisations (IPO) Network of Australia prioritised Aboriginal and Torres Strait Islander peoples engagement in the EMRIP, Permanent Forum, WIPO and Rio+20 by financially supporting attendance at these meetings. Individuals and organisations participating in the IPO Network have also provided input into the CRC Committee and the Special Rapporteur on violence against women study tour on issues relevant to Aboriginal and Torres Strait Islander peoples. 

In my role as the Aboriginal and Torres Strait Islander Social Justice Commissioner, I also attended the EMRIP and UNPFII and my team contributed to the Commission’s work with the CRC Committee and the Special Rapporteur on violence against women study tour.

(a) United Nations Declaration on the Rights of Indigenous Peoples 

September 13, 2012 marks the fifth anniversary of the adoption of the Declaration by the United Nations General Assembly. While the Australian Government initially voted against its adoption in the General Assembly, this position was reversed in April 2009 by formally supporting the Declaration. 
The Declaration is critical to Indigenous peoples’ economic, social, and cultural development because it constitutes ‘the minimum standards for the survival, dignity and well-being of the indigenous peoples of the world.’
 

Over the past 12 months, discussions have occurred addressing in particular the legal effect of the Declaration. Despite positive comments at the time of supporting the Declaration, the Australian Government has since argued that the Declaration is not legally binding on States because it does not hold the same legal status as an international covenant or treaty.  The General Assembly has provided clarification on this particular issue, saying:

even though the Declaration itself is not legally binding in the same way that a treaty is, the Declaration reflects legal obligations that are related to the human rights provisions of the Charter of the United Nations, various multilateral human rights treaties and customary international law. The Declaration builds upon the general human rights obligations of States and is grounded in fundamental human rights principles such as non-discrimination, self-determination and cultural integrity, which are incorporated into widely ratified human rights treaties, as evident in the work of United Nations treaty bodies. In addition, core principles of the Declaration can be seen to connect to a consistent pattern of international and State practice, and hence, to that extent, they reflect customary international law.

A number of these discussions have also been aimed at increasing understanding on important principles contained within the Declaration, such as self-determination; participation in decision-making; free, prior and informed consent; good faith; the promotion and protection of culture; and equality and non-discrimination. These discussions are held in the hope of improving the capacity of governments and Indigenous peoples around the world to give full effect to the Declaration in their domestic contexts.

(i) Implementing the Declaration in Australia
The Declaration underpins all of the work I do in my role as Aboriginal and Torres Strait Islander Social Justice Commissioner and I have been advocating its use in all areas of focus throughout my term to date. 

The Commission, with the support of The Christensen Fund and Oxfam Australia has developed a number of community materials designed specifically to increase use and understanding on the Declaration within our Aboriginal and Torres Strait Islander communities. These materials included:

· a double sided poster

· a summary Community Guide to the Declaration

· a 48 page Community Guide to the Declaration.

The Department of Families, Housing, Community Services and Indigenous Affairs (FaHCSIA) also provided funding support to fund additional printing of the materials. The guide is available on the Commission’s website. 

We are currently finalising an educational DVD introducing the Declaration, and an interactive website to further increase our understanding and engagement with the Declaration in advocating our rights.

I have also had a number of discussions with the Government and Congress advocating a series of dialogues with key stakeholders including Aboriginal and Torres Strait Islander peoples, federal and state governments, and industry. I hope these dialogues will address how the principles of the Declaration can be applied in the Australian domestic context and result in guidance on how to give full effect to the rights in the Declaration, such as those relevant to our health; education; economic, social and cultural development; and our lands, territories and resources. 

It is expected that these dialogues will occur over the coming months and contribute to the development of a National Implementation Strategy for the Declaration that will be finalised and committed to by all relevant stakeholders at a National Summit. 
I recommend that the Australian Government engage with Aboriginal and Torres Strait Islander peoples to develop a strategy for implementing the United Nations Declaration on the Rights of Indigenous Peoples. [Recommendation 1.2] 

(b) Expert Mechanism on the Rights of Indigenous Peoples 

The fourth session of the Expert Mechanism on the Rights of Indigenous Peoples (EMRIP) was held in Geneva in July 2011. EMRIP is an important institution as it provides thematic expertise to the major human rights body of the UN, the Human Rights Council. As one of the two Indigenous specific fora of the United Nations, EMRIP has a standing item on the Declaration.
The IPO Network presented a statement, which I also endorsed, on the Study on Indigenous Peoples and the right to participate in decision-making.
 It stressed the importance of the role of Indigenous organisations in service delivery; that internal decision-making processes of Indigenous peoples be respected; and the incorporation of the Declaration into state’s legislative instruments, frameworks, policies and procedures. 

As Social Justice Commissioner, I provided a statement to EMRIP addressing the right to participate in decision-making.

I also provided a submission on the right to participate in decision-making which was accompanied by Chapter 3 of the Social Justice Report 2010, ‘From community crisis to community control in the Fitzroy Valley’. 

(c) United Nations Permanent Forum on Indigenous Issues 

The Eleventh Session of the Permanent Forum was held in New York in May 2012. The Permanent Forum provides an opportunity for permanent, high level representation of Indigenous peoples at the UN and reports directly to the Economic and Social Council. It also has a standing agenda item on the Declaration. 

The Eleventh Session had a special theme: The Doctrine of Discovery: its enduring impact on indigenous peoples and the right to redress for past conquests (articles 28 and 37 of the Declaration). The IPO Network contributed to conversations surrounding the doctrine of discovery, including the extinguishment of Indigenous peoples’ rights to lands, territories and resources; the recognition of Indigenous people in nations’ constitutions; and the forced removal of children. 

I attended the Permanent Forum along with an Aboriginal and Torres Strait Islander Peoples delegation, the majority of whom attended as part of the IPO Network.

The IPO Network submitted several interventions across agenda items including:

· constitutional recognition

· the doctrine of discovery

· child protection
 

· children and youth
 

· health

· language and culture

· food and food sovereignty
 

· water.
 
As Aboriginal and Torres Strait Islander Social Justice Commissioner I submitted interventions on agenda items relevant to:

· constitutional reform

· implementation of the Declaration
 

· the Special Rapporteur on the rights of indigenous peoples

· violence against women.

WIPO appeared at the Permanent Forum under agenda item 5, which allowed for dialogue between UN agencies and funds.
  The IPO Network also participated in this dialogue concerning the UN’s protection of Indigenous knowledge and intellectual property rights. 
(d) World Intellectual Property Organisation Conference 

The rights to the protection of traditional knowledge are well founded in international law.
 Despite this, mechanisms both domestically and internationally remain inadequate for the protection and maintenance of traditional knowledge. The inadequacy of protections for Indigenous knowledge in Australia was discussed in detail in the Native Title Report 2008.

Since 2001, The World Intellectual Property Organisation (WIPO) has been developing international instruments for the protection of traditional knowledge and traditional cultural expressions against misappropriation and misuse. WIPO delegates on the Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore met throughout this last year to continue discussions regarding drafts of international instruments on the protection of:

· cultural expression

· genetic resources

· traditional knowledge. 

There is discontent amongst many Indigenous peoples about the separation of these three areas. To afford Indigenous intellectual property the best protections the three areas should be included in a single instrument.
At the WIPO meeting in Geneva in July 2012, Les Malezer, Co-Chair of Congress, and Jim Walker, from the Foundation for Aboriginal and Islander Research Action, contributed to an Indigenous panel which discussed protections of traditional cultural expressions and the Declaration. 

WIPO also met with the Indigenous representatives at the Permanent Forum in New York in May 2012.  It faced criticisms that its policies and processes do not do enough to protect the traditional knowledge of Indigenous peoples.
 

A main criticism was that WIPO does not operate according to the standards of the Declaration as it does not adequately include Indigenous representatives in decision-making processes which affect us. Unlike other UN bodies, WIPO only takes into account proposals from Indigenous peoples if they were supported by the state. This has resulted in systematic underrepresentation and has not allowed Indigenous peoples full access to adequate intellectual property protections.
 

The recommendations, relating to the protection of Indigenous knowledge, contained within the Native Title Report 2008 remain relevant today.
 Australia has an opportunity to be a leader in this area and the protection of our knowledge’s is crucial to the survival and sustainability of the oldest living cultures in the world.

I encourage the Australian Government to work with Aboriginal and Torres Strait Islander peoples, particularly those engaged in the WIPO discussions, to develop adequate domestic protections of the knowledge of Aboriginal and Torres Strait Islander peoples. 
(e) Violence against women 
Violence against Indigenous women and girls is a human rights issue on which I continue to campaign. Article 22 (2) of the Declaration affirms the rights and specific needs of Indigenous women and children, including the full protection and guarantees for Indigenous women and girls against all forms of violence and discrimination. 
In May I submitted a statement to the Permanent Forum on combating violence against Indigenous women and girls. The statement made several recommendations including that states provide a holistic response to violence against Indigenous women and girls.

The Commission also delivered an Independent Interim Report to the Committee on the Elimination of Discrimination Against Women.
 This reported raised specific concerns about violence against Aboriginal and Torres Strait Islander women. These concerns included the increased vulnerability of Aboriginal and Torres Strait Islander women to violence; lack of access to culturally appropriate support services; as well as outlining the coronial inquest into the domestic violence-related homicide of Andrea Pickett in Western Australia. 

Another notable event was the visit to Australia of the Special Rapporteur on violence against women. 
(i) Special Rapporteur’s visit
The Special Rapporteur on violence against women, its causes and consequences, Rashida Manjoo, visited Australia on a study tour in April 2012. The tour’s main focus was on violence against Aboriginal and Torres Strait Islander women, though other issues were also discussed. 
Sex Discrimination Commissioner Elizabeth Broderick, Deputy Sex Discrimination Commissioner Andrea Durbach, and the Principal Advisor of the Sex Discrimination Team Alison Aggarwal accompanied the Special Rapporteur on various legs of the tour across five states and territories.
 

The Special Rapporteur participated in roundtable discussions with NGOs, government, service providers and community representatives. I met with the Special Rapporteur on three occasions and accompanied her to three roundtable discussions/meetings. Key areas of discussion are outlined in Text Box 1.1.
As it wasn’t a formal mission, the Special Rapporteur will not be issuing a report on her visit. However, the Commission has published a report on the tour.
 The report records the key issues raised and discussed. It also provides a synopsis of the status of violence against women in Australia at the moment and what government and non-government organisations are doing to address violence against women.

The study tour covered a range of issues including:

· the implementation, monitoring and evaluation of the National Plan to Reduce Violence against Women and their Children (National Plan)

· domestic violence and sexual assault, including programs for men to reduce violence against women

· the impact of culture, race and gender on the extent, nature and management of violence against women.
The Commission’s report summarises the prevalence of violence against Aboriginal and Torres Strait Islander women: 

Aboriginal and Torres Strait Islander women are 45 times more likely than non-Indigenous women to be victims of domestic violence. However, logistical, sociological and cultural factors may hinder reporting and, therefore, these figures may underestimate the actual prevalence rate of violence. The distrust of police and the justice system also contributes to reduced reporting, prosecution and conviction of perpetrators.

The discussions in the roundtables have been detailed in the Commission’s report. The key areas of discussion relevant to Aboriginal and Torres Strait Islander people are summarised in Text Box 1.1.
	Text Box 1.1: Key areas of discussion in the roundtables

	The key areas of discussion in the Aboriginal and Torres Strait Islander roundtables included:

· the prevalence and complex context of violence, including contributing factors of the historical legacy of colonisation and dispossession and the failure of government to understand and address the specific needs of Aboriginal and Torres Strait Islander peoples effectively 

· the need to ensure effective consultation and engagement with Aboriginal and Torres Strait Islander communities in developing policies, programs and services

· the need for enhanced protection of Aboriginal and Torres Strait Islander women across the justice system 

· the need for enhanced access to services for victims of violence, including a more holistic approach to services, and the need for those services to be culturally safe and appropriate

· the need for services to address the underlying causes of domestic and family violence, including providing services with a focus on education and prevention

· the need to ensure programs are tailored to the circumstances of the specific community

· the need to engage men, both as perpetrators and potential leaders in preventing violence against women

· the need to ensure that violence is not going unreported for fear of having children removed, leaving children caught up in the cycle of family violence.

Some of the more general themes which emerged from the roundtables which are relevant to Aboriginal and Torres Strait Islander communities included:

· ‘Mainstreaming’ violence against women programs risks a formal rather than substantive equality approach to program design and content. 

· The lack of recognition of the impact of intersectional discrimination based on sex, race, disability, and sex/gender identity on violence against women, often undermines the utility or effectiveness of plans and programs aimed at reducing violence.

· Men’s programs can often divert essential resources from critical women’s services.

· There is a greater need for coordination across local, state and federal governments in the implementation of the National Plan to reduce violence against women and their children. 

· There is a need for appropriate monitoring and evaluation of the implementation and outcomes of the National Plan. 

· The immediate and long-term impact of violence on children – both as victims and observers – was a key issue of discussions. 


(ii) Progressing the conversation

Since 2011 I have been a White Ribbon Ambassador in the campaign against violence against women. This campaign encourages men to take a stand and state that violence, in any form, is never acceptable. The campaign encourages men to pledge that they do not excuse violence against women, and are committed to supporting community action to stop violence by men against women. 
In the coming year, I will advocate for service funders and providers, particularly government, to listen more carefully to Aboriginal and Torres Strait Islander women about how domestic violence can be better tackled in their communities. My hope is that they heed the calls for support of community initiated action, to cut red tape and to make the safety and security of our women and children central to policy and program development.

(f) RIO+20

The United Nations Conference on Sustainable development (known as Rio+20) took place in Rio de Janeiro in June 2012. The conference focused on two themes: 

· a green economy in the context of sustainable development poverty eradication

· the institutional framework for sustainable development.

Attendance at the conference included 50,000 delegates representing 190 states. Indigenous peoples were represented at the conference as a ‘major group’. The IPO Network supported the attendance of two delegates: Brian Wyatt, and Dr Anne Poelina. 

The conference produced a draft resolution for the General Assembly, The Future We Want. 

The Indigenous group was able to influence the development of The Future We Want, ensuring that it included the valuable contributions to sustainability that can be made by Indigenous peoples. 

Some key affirmations and recognitions in the document included:

· Explicit recognition of the Declaration in The Future We Want. 
· That green economy policies in the context of sustainable development and poverty eradication should enhance the welfare of Indigenous peoples and their communities, other local and traditional communities and ethnic minorities, recognizing and supporting their identity, culture and interests, and avoid endangering their cultural heritage, practices and traditional knowledge, preserving and respecting non-market approaches that contribute to the eradication of poverty.

· The importance of traditional sustainable agricultural practices, including traditional seed supply systems, for many Indigenous peoples.

· That the traditional knowledge, innovations and practices of Indigenous peoples and local communities make an important contribution to the conservation and sustainable use of biodiversity, and their wider application can support social well-being and sustainable livelihoods.

· That sustainable development requires the meaningful involvement and active participation of Indigenous peoples.
 
Unfortunately, the final document made no mention of land rights. It is also disappointing that the document failed to include reference to and acknowledgment of Indigenous peoples in sections on sustainable tourism, forests and mining.   

While at the Conference, the Australian Government launched the Indigenous Peoples and Local Communities Land and Sea Managers Network.
 

(g) United Nations Committee on the Rights of the Child

Australia ratified the Convention on the Rights of the Child (CRC) in 1990. In June 2012, the CRC Committee conducted the fourth periodic review of Australia’s compliance with the CRC. 

The IPO Network supported attendance by Australia’s national Indigenous peak body, the Secretariat of National Aboriginal and Islander Child Care (SNAICC), as well as women and children’s advocate Dr Hannah McGlade, at Australia’s appearance before the CRC Committee. SNAICC were actively engaged in the NGO reporting to the CRC Committee prior to attending the review.

The Commission also provided a submission to the CRC Committee, raising concerns about the protection and promotion of children’s rights in Australia.
 The Commission’s submission raised specific concerns regarding the protection of the rights of Aboriginal and Torres Strait Islander children.

In its Concluding Observations, the CRC Committee made a number of recommendations to the Australian Government.
 Many of the Commission’s concerns were reflected in the Concluding Observations. The CRC Committee raised the following issues of concern in relation to Aboriginal and Torres Strait Islander children:

· the serious and widespread discrimination faced by Aboriginal and Torres Strait Islander children including in the provision of basic services and over representation in the criminal justice system

· inadequate consultation and participation of Aboriginal and Torres Strait Islander peoples in policy formulation, decision-making and implementation processes regarding programmes which affect them
· socio-economic, health and other forms of disadvantage 

· the need for adequate provision of human and financial resources for the promotion of models of bilingual education 

· the obstacles to birth registration including inadequate support from authorities, poor literacy skills and a lack of understanding of the advantages and processes of registration and the discriminatory impact of this 

· the fact that Aboriginal and Torres Strait Islander women and children are particularly affected by violence 

· concerns about the number of children removed from their families into care, away from their homes and communities and that this process often does not allow for the preservation of cultural and linguistic identity. 

Australia is yet to ratify the third Optional Protocol to the CRC which involves an individual complaints procedure, an inter-state complaints procedure and an inquiry procedure. Individual complaints made under the Optional Protocol will be a valuable mechanism for identifying both systemic and individual violations of the CRC in Australia, and will assist in persuading the Australian Government to address any violations of children’s rights. The Commission will continue to lobby for Australia to ratify this protocol. 

The Committee welcomed the establishment of the role of the National Children’s Commissioner within the Australian Human Rights Commission. I too welcome the establishment of the National Children’s Commissioner and look forward working closely with the Commissioner to advocate for the rights of Aboriginal and Torres Strait Islander children. 

(h) Future international engagement

Aboriginal and Torres Strait Islander peoples are actively engaged internationally. We participate collectively through the IPO Network, and we participate in regional and global caucuses including the Pacific Regional Caucus, the Global Women’s Caucus and the Global Indigenous Caucus. Aboriginal and Torres Strait Islander peoples have also participated in crucial international developments including the drafting of the Declaration.

Previously, ATSIC committed funding to support international engagement. After the abolition of ATSIC, those funds were initially dispersed to mainstream departments to support international engagement. More recently, the Aboriginal and Torres Strait Islander Social Justice Commissioner has received some funding to support the participation of Aboriginal and Torres Strait Islander peoples at United Nations fora relevant to the rights of Indigenous peoples. While these funds assist participation at international fora, in many instances Aboriginal and Torres Strait Islander human rights advocates use their own income to support their participation at this level.

The latest funding agreement concluded on 30 June 2012 and further funding has not yet been confirmed. The Commission has provided a new funding proposal to the Australian Government in order to continue to support this level of international engagement of Indigenous peoples.  

Support for our future engagement at this level over the coming years is important given the United Nations commitment to hold the World Conference on Indigenous Peoples scheduled for 2014. Again Aboriginal and Torres Strait Islander people have been actively engaged in the planning and organisation of this important meeting and are also involved in facilitating a regional Pacific preparatory meeting to give specific consideration to the vast diversity of issues faced by Indigenous peoples in the Pacific region.

I recommend that the Australian Government commit to ongoing funding support for the international engagement of Aboriginal and Torres Strait Islander people to advocate for their human rights. [Recommendation 1.3]
1.3 National developments

In January 2012, Aboriginal and Torres Strait Islander peoples celebrated the 40th anniversary of the Aboriginal Tent Embassy. A number of significant legislative and policy developments affecting the human rights of Aboriginal and Torres Strait Islander peoples have also occurred during this reporting period.

I will consider some of these developments below including:

· providing an update on the process to recognise Aboriginal and Torres Strait Islander peoples in Australia’s Constitution

· a discussion on the passing of the Stronger Futures in the Northern Territory legislation

· providing an update on some of the ongoing policy considerations of the Social Justice Commissioner including lateral violence, access to justice, Close the Gap, and the protection and promotion of language and culture.
(a) 40th Anniversary of the Tent Embassy

January 26, 2012 marked the 40th anniversary of the establishment of the Aboriginal Tent Embassy at what is now Old Parliament House in Canberra in 1972. 

The original protest was motivated by the McMahon Government’s refusal to acknowledge land rights. After the Supreme Court of the Northern Territory denied Aboriginal people their claims to land in the Gove land rights case in 1971,
 the Commonwealth Government gave an undertaking to consider how to legislate for land rights.
 The decision that there would be no reform and any rights to land would be provided through leases allowed for under existing Northern Territory legislation was set to be announced on 26 January 1972. When this announcement was foreshadowed, the soon-to-be founders of the Aboriginal Tent Embassy drove from Sydney to the lawns of Parliament house in Canberra to plant a beach umbrella, marking the establishment of the Embassy. 

The Tent Embassy protest – along with the Wave Hill walk off by the Gurindji people starting in 1966, and the Gove land rights case of 1971 – have been cornerstones in the history of the sovereignty and land rights movements in Australia. 

The efforts of these early campaigners helped to galvanise support and commitment to overcome a number of critical challenges for Aboriginal and Torres Strait Islander peoples at that time such as land rights, health and housing, which sadly remain just as relevant and as urgent today as they were 40 years ago.

Despite the fact we still have a long way to go, the original Tent Embassy helped to make self-determination – community empowerment and control over our own affairs – an overriding factor in the thinking about policies affecting our peoples. The Tent Embassy reminds us that we have not yet achieved equality and have not yet been fully and properly recognised as the First Peoples of this country. 

Finally, the Tent Embassy acts as a reminder of our ability to unite to campaign for better outcomes, bringing our concerns and struggles for equality to the forefront of public attention and political debate.  

(i) Events on 26 January 2012 

Aboriginal and Torres Strait Islander peoples came together in great numbers in Canberra to celebrate the 40th anniversary, and to acknowledge the important contribution that this gathering place made to the advancement of the rights of Aboriginal and Torres Strait Islander peoples across the country. 

Unfortunately, the anniversary celebrations were overshadowed by the story of the Prime Minister and Opposition Leader being rushed away from a function amid apparent fears for their safety.
 No charges were ultimately laid as a consequence of the protest.
 

People celebrating the anniversary were moved to demonstrate after rumours spread that the Opposition Leader had called for the removal of the Tent Embassy. Footage of the scene was broadcast across Australia and the world. Whatever the reality of the protest, the footage and pictures presented a chaotic scene. 

The ongoing symbolism of the Tent Embassy is an important reminder of the civil rights and land rights movements as significant markers in the history of Australia. It reflects our ongoing struggle to overcome the many challenges we face into the future.

However, as much as I understand and feel the anger and frustration vented at the Prime Minister and Opposition Leader, there can be no place for violence in our responses to this anger and frustration. 
(b) National legislative and policy developments

In the Social Justice Report 2008, the Social Justice Commissioner identified ‘six main areas where reform is needed to ensure full protection for Indigenous peoples and to modernise our human rights system.’ These are reproduced in Text Box 1.2.

	Text Box 1.2: 2008 Social Justice Commissioner’s six main areas of reform regarding the human rights of Aboriginal and Torres Strait Islander peoples.

	1.
Commonwealth Government to formally declare its support for and implement the United Nations Declaration on the Rights of Indigenous Peoples. 

2.
A national Human Rights Act to be enacted in Australia that includes protection of Indigenous rights.
3.
Constitutional reform to recognise Indigenous peoples in the preamble; remove discriminatory provisions from the Constitution and replace these with a guarantee of equal treatment and non-discrimination.
4.
The establishment of a National Indigenous Representative Body and processes to ensure the full participation of Indigenous peoples in decision making that affects our interests.
5.
The establishment of a framework for negotiations/ agreements with Indigenous peoples to address the unfinished business of reconciliation.
6.
A focus on human rights education and the building of a culture of human rights recognition and respect.



Measured against these factors, there has been positive progress: Government declared its support for the Declaration in 2009; constitutional reform is on the political agenda; we have a new national representative body (Congress); and there is an improved focus on building a culture of human rights recognition and respect.
 

In this section I am going to talk about the progress made with regards to:

· the National Human Rights Framework

· constitutional recognition

· Stronger Futures in the Northern Territory. 

(i) National Human Rights Framework

The National Human Rights Framework is the primary way in which the Government is taking forward a human rights agenda.
 The Framework was developed in response to the Report of the National Human Rights Consultation Committee, after the Government rejected the main recommendation for a national Human Rights Act or Charter.

The National Human Rights Framework includes: 

· human rights education for the community 

· the development of an updated National Action Plan on Human Rights 

· the establishment of a Parliamentary Joint Committee on Human Rights (JCHR)

· a requirement that all new legislation be accompanied by a ‘statement of compatibility’ 

· the consolidation of all Federal anti-discrimination laws.
 

There are several developments regarding the National Human Rights Framework which have a bearing on the protection of Aboriginal and Torres Strait Islander peoples’ rights.

Parliamentary Joint Committee on Human Rights including statements of compatibility
The Parliamentary Joint Committee on Human Rights was established on 13 March 2012 by the Human Rights (Parliamentary Scrutiny) Act 2011 (Cth). Section 7 of that Act sets out the functions of the committee:
1. to examine Bills for Acts, and legislative instruments, that come before either House of the Parliament for compatibility with human rights, and to report to both Houses of the Parliament on that issue
2. to examine Acts for compatibility with human rights, and to report to both Houses of the Parliament on that issue

3. to inquire into any matter relating to human rights which is referred to it by the Attorney-General, and report to both Houses of the Parliament on that matter.
‘Human rights’ is defined in the Act as the rights contained in the following international treaties:

(a) the International Convention on the Elimination of all Forms of Racial Discrimination
 

(b) the International Covenant on Economic, Social and Cultural Rights
 
(c) the International Covenant on Civil and Political Rights
 

(d) the Convention on the Elimination of All Forms of Discrimination Against Women
 
(e) the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
 
(f) the Convention on the Rights of the Child
 
(g) the Convention on the Rights of Persons with Disabilities

It does not include the Declaration.

The Commission recommended that the Declaration be expressly included in the JCHR’s remit by including it in the definition of human rights in the Act.
 

The Declaration largely reiterates fundamental human rights already ratified by Australia in these seven core treaties with a particular focus on how those rights apply to Indigenous people. However, I am concerned that the Declaration is not explicitly included in the definition of ‘human rights’ in the Act. 

The impact of not specifically assessing legislation against the Declaration will be that mainstream laws will not be considered in terms of the unique and inherent rights of Indigenous peoples. 
I reiterate the Commission’s recommendation that the United Nations Declaration on the Rights of Indigenous Peoples be included in the definition of human rights in the Human Rights (Parliamentary Scrutiny) Act 2011. [Recommendation 1.4]
However, despite this exclusion, I am optimistic that the JCHR’s scrutiny will still be able to offer some much needed protection for Aboriginal and Torres Strait Islander people’s rights. I see this happening for a number of reasons.

In conducting its scrutiny, the JCHR can choose to make use of the very practical guidance that is contained in the Declaration as to how the rights in the major treaties are able to be enjoyed fully and equally by Aboriginal and Torres Strait Islander peoples.

Other parliamentary committees have scrutinised legislation for their human rights compatibility. However, that scrutiny has not been with the proscribed focus on human rights compatibility – specifically with international law – which the JCHR will have. 

If the experience of the United Kingdom’s Joint Committee on Human Rights is anything to go by, our JCHR will fill a gap by providing rigorous, systematic, credible, human rights-based scrutiny, against international standards.
 It will hopefully manage to raise itself above the fray of party politics which often impacts on what is supposed to be cross-party committee work.
 This has the potential to especially benefit politically fraught areas of policy such as Aboriginal and Torres Strait Islander affairs.  

One consequence of this type of rigorous parliamentary scrutiny will hopefully be that over time human rights are considered more systematically by departments when drafting legislation and developing policies. The requirement for a ‘statement of compatibility’ will mean that in preparing the Explanatory Memorandum for all Bills, particular attention will need to be paid to the human rights implications.
 This has had a very positive impact on policy and legislative development in other jurisdictions.

The first Chair of the JCHR is Harry Jenkins, MP – an experienced and respected Member of Parliament who was the Speaker of the House of Representatives from 2007-2011. I am pleased that the Government saw fit to appoint someone of Mr Jenkins’ stature to this position. 

I am also pleased that the first Deputy Chair of the JCHR is Ken Wyatt, MP, the first ever Aboriginal and Torres Strait Islander MP and currently the only Aboriginal and Torres Strait Islander person in Parliament. I see his appointment as an indication that Aboriginal and Torres Strait Islander peoples’ rights will be at the forefront of the JCHR’s considerations.
National Human Rights Action Plan 

In March 2012, the Commission made a submission to the Attorney-General’s Department in response to the Consultation on the Exposure Draft of the new National Human Rights Action Plan. A number of the Commission’s recommendations (and those from earlier input into the development process) related to Aboriginal and Torres Strait Islander people.
 The Commission has been working closely with the Government on the development of the updated Action Plan.

In the Vienna Declaration and Programme of Action, adopted in June 1993, the World Conference on Human Rights recommended to States to consider the desirability of drawing up a national action plan identifying steps whereby States would improve the promotion and protection of human rights. National Human Rights Action Plans are about ‘strengthening national human rights institutions and infrastructures.’ 

The fundamental purpose of a national human rights action plan is to improve the promotion and protection of human rights in a particular country. It does this by placing human rights improvements in the context of public policy, so that governments and communities can endorse human rights improvements as practical goals, devise programmes to ensure the achievement of these goals, engage all relevant sectors of government and society, and allocate sufficient resources.

Presently, 29 countries have developed these voluntary plans.
 Action Plans are considered in the Universal Periodic Review Process and are referred to by treaty bodies; they are growing in significance in the international sphere.

This Action Plan will be Australia’s third. Australia’s 1994 Action Plan, and its 2004 update, have been widely acknowledged as having had very limited impact. I am encouraged by the much more substantial consultation which has occurred in working towards this third National Action Plan and look forward to it being finalised and released. 

Consolidation of federal anti-discrimination legislation

Unlike the other Commissioners at the Commission, as Social Justice Commissioner I do not have responsibility for administering any specific anti-discrimination legislation. The consolidation process is not expected to change this. 

However, Aboriginal and Torres Strait Islander people have a strong interest in seeing that this process not only preserves existing levels of protection, but provides more effective means of eliminating discrimination and promoting equality and human rights. At the time of writing, the release of the exposure draft legislation was imminently expected.

(ii) Constitutional reform
Since commencing my role as Social Justice Commissioner, I have been committed to constitutional reform as a key component of my agenda to reset and build relationships. A referendum focused on including Aboriginal and Torres Strait Islander people in Australia’s Constitution is an opportunity to redefine our national identity based on recognition, respect and inclusion.

A brief history

The campaign for constitutional recognition has been long-running and the Social Justice Reports have played a part in that campaign over the years. Several Social Justice Reports have looked at the historical context of the Constitution and the campaign, from the time it was drafted to the present day, to include Aboriginal and Torres Strait Islander peoples as Australia’s First Peoples. Text box 1.3 points to the Social Justice Reports which provide more detail on the history of the campaign for constitutional reform. 

	Text Box 1.3: A history of the constitutional recognition campaign in the Social Justice Reports  

	· In the Social Justice Report 2010, I looked at the existing inadequate provisions of the Constitution. I traced the history of the campaign for reform and I outlined the benefits which constitutional recognition would bring to Aboriginal and Torres Strait Islander peoples and to the nation as a whole.

· The Social Justice Report 2008 explored constitutional reform in the changed political context after the 2007 election and suggested options for the substance and process of reform. It recommended a program of consultations as well as the need to begin a process to remove section 25 and replace it with a clause guaranteeing equality before the law and non-discrimination.

· The Social Justice Report 1995 explored the value of constitutional change and possible options for reform. It identified three potential benefits of constitutional reform: 
· recognition as unique peoples with a special place in Australian history and society

· secure protection of rights which are now recognised, for example, Native Title

· processes and frameworks by which we may strengthen or develop our societies or define our rights in the future.



Expert Panel, the consultation process and You Me Unity

As reported in the Social Justice Report 2010, in December 2010 the Prime Minister Julia Gillard appointed the Expert Panel on Constitutional Recognition of Indigenous Australians (Expert Panel). I was an ex-officio member of the Expert Panel, whose mandate was to explore how the Constitution could be changed to recognise Aboriginal and Torres Strait Islander peoples. The Panel consisted of members of parliament, legal experts and Aboriginal and Torres Strait Islander and non-Indigenous community leaders. 
Throughout 2011, the Expert Panel conducted a nation-wide consultation process. 

The Expert Panel used a number of tools to inform Australians and to conduct their consultations including:

· public meetings

· community visits

· speaking at various forums and events

· a public website

· a submissions process.

Members of the Expert Panel shared the responsibility of attending over 250 public consultations across Australia between May and October 2011. We had conversations with over 4000 people, including individuals and representatives of business, media and community organisations. The process targeted the involvement of Aboriginal and Torres Strait Islander people, with visits to as many Aboriginal and Torres Strait Islander communities as possible. The discussion paper was made available in 15 Aboriginal and Torres Strait Islander languages. 
	Image 1.1: Locations of public consultations by the Expert Panel
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The Expert Panel established the website YouMeUnity.org.au as a tool of the national consultation and to continue the national conversation after the Expert Panel had finalised its report. This website received 3500 submissions during the consultation process. 

There seemed a real appetite amongst people to advance constitutional recognition. Many commented that they were excited by the possibility of playing an active role in an act of true reconciliation that would shape our nation for the better. Given the number of consultations I attended around the country, there appears to be widespread optimism about the potential of this process to advance reconciliation in Australia and healing for Aboriginal and Torres Strait Islander peoples. 

The consultations, along with polling, independent analysis and contributions from Aboriginal and Torres Strait Islander leaders and constitutional law experts were used to inform the final report and its recommendations.

Report of the Expert Panel

The Expert Panel presented its final report, Recognising Aboriginal and Torres Strait Islander Peoples in the Constitution: Report of the Expert Panel, to the Prime Minister in February 2012. 

The Report provides a number of recommendations based on our four guiding principles. These principles dictated that the proposal must:

· contribute to a more unified and reconciled nation

· be of benefit to and accord with the wishes of Aboriginal and Torres Strait Islander peoples

· be capable of being supported by an overwhelming majority of Australians from across the political and social spectrums

· be technically and legally sound.

The Panel made recommendations regarding changes to the constitution and the process for changing the constitution. The five recommendations for changes to the Constitution are in Text Box 1.4. 

	Text Box 1.4: Expert Panel’s recommendations for changes to the Constitution
 

	The Panel recommends:

1) That section 25 be repealed.

2) That section 51(xxvi) be repealed.

3) That a new ‘section 51A’ be inserted, along the following lines:

Section 51A Recognition of Aboriginal and Torres Strait Islander peoples

Recognising that the continent and its islands now known as Australia were first occupied by Aboriginal and Torres Strait Islander peoples;

Acknowledging the continuing relationship of Aboriginal and Torres Strait Islander peoples with their traditional lands and waters;

Respecting the continuing cultures, languages and heritage of Aboriginal and Torres Strait Islander peoples;

Acknowledging the need to secure the advancement of Aboriginal and Torres Strait Islander peoples;

the Parliament shall, subject to this Constitution, have power to make laws for the peace, order and good government of the Commonwealth with respect to Aboriginal and Torres Strait Islander peoples.

The Panel further recommends that the repeal of section 51(xxvi) and the insertion of the new ‘section 51A’ be proposed together.

4) That a new ‘section 116A’ be inserted, along the following lines:

Section 116A Prohibition of racial discrimination

(1) The Commonwealth, a State or a Territory shall not discriminate on the grounds of race, colour or ethnic or national origin.

(2) Subsection (1) does not preclude the making of laws or measures for the purpose of overcoming disadvantage, ameliorating the effects of past discrimination, or protecting the cultures, languages or heritage of any group.

5) That a new ‘section 127A’ be inserted, along the following lines:

Section 127A Recognition of languages

(1) The national language of the Commonwealth of Australia is English.

(2) The Aboriginal and Torres Strait Islander languages are the original Australian languages, a part of our national heritage.


The Report’s eight recommendations about the process of preparing for and conducting a referendum are in Text Box 1.5. 

	Text Box 1.5: Expert Panel’s recommendations on the process for the referendum


	(a) In the interests of simplicity, there should be a single referendum question in relation to the package of proposals on constitutional recognition of Aboriginal and Torres Strait Islander peoples set out in the draft Bill (Chapter 11).

(b) Before making a decision to proceed to a referendum, the Government should consult with the Opposition, the Greens and the independent members of Parliament, and with State and Territory governments and oppositions, in relation to the timing of the referendum and the content of the proposals.

(c) The referendum should only proceed when it is likely to be supported by all major political parties, and a majority of State governments.

(d) The referendum should not be held at the same time as a referendum on constitutional recognition of local government.

(e) Before the referendum is held, there should be a properly resourced public education and awareness program. If necessary, legislative change should occur to allow adequate funding of such a program.

(f) The Government should take steps, including through commitment of adequate financial resources, to maintain the momentum for recognition, including the widespread public support established through the You Me Unity website, and to educate Australians about the Constitution and the importance of constitutional recognition of Aboriginal and Torres Strait Islander peoples. Reconciliation Australia could be involved in this process.

(g) If the Government decides to put to referendum a proposal for constitutional recognition of Aboriginal and Torres Strait Islander peoples other than the proposals recommended by the Panel, it should consult further with Aboriginal and Torres Strait Islander peoples and their representative organisations to ascertain their views in relation to any such alternative proposal.

(h) Immediately after the Panel’s report is presented to the Prime Minister, copies should be made available to the leader of the Opposition, the leader of the Greens, and the independent members of Parliament. The report should be released publicly as soon as practicable after it is presented to the Prime Minister.


It is not clear yet what position the Government and Opposition will take on the specific recommendations of the Panel, but I am hopeful that all parties will see the care and precision that went into framing the recommendations and ultimately support them being put to the Australian public in a referendum. 

Education campaign
The consultations conducted by the Expert Panel assisted in educating the Australian people about the need for constitutional reform. However further education will be necessary to ensure a referendum is successful.
Although the Government has not yet formally responded to the Panel’s Report, it has provided funding to Reconciliation Australia to lead a nationwide education campaign. The commitment of Government is reflected in this funding: $10 million over 2 years to educate Australians on this important historic step in our nation’s development. I commend the Government’s commitment in funding the education campaign, which reflects recommendation (f) of the Expert Panel’s report. 

The Expert Panel established You Me Unity to assist in the consultation process. Reconciliation Australia now has carriage of You Me Unity, which continues as a platform for the national conversation about updating our Constitution to recognise Aboriginal and Torres Strait Islander peoples.
 The Reconciliation Australia public education campaign will be known as You Me Unity.  I welcome the appointment of Tim Gartrell, an experienced political campaigner, as the education campaign director and of Tanya Hosch, a Torres Strait Islander woman, as his Deputy.
 

Next steps

At the time of writing, the Minister for Families, Community Services and Indigenous Affairs announced that there would not be a referendum in the life of this Parliament or at the next election.
 The reason given was that the nation is not sufficiently aware of the issues involved and that a failed referendum would set reconciliation back substantially.
 A preliminary report prepared by Reconciliation Australia advised the Government that only 39 percent of non-Indigenous Australians were aware of the proposal to change the constitution.
 

Instead, the Government has proposed putting before Parliament an Act of Recognition. This will include a sunset clause to make clear that it is a temporary measure intended to maintain momentum towards constitutional change.

I agree that there is not sufficient time between now and the next election to adequately educate Australians on the need for these changes. This is disappointing, but it would be a devastating blow to reconciliation if a referendum were to fail. 

The important point that must be made in relation to any interim measure is that we must not lose sight of the end goal – constitutional reform.  All efforts between now and a referendum must maintain the momentum and work to achieve this.
The next steps need to engage the entire nation – to inform all Australians about the Constitution and its current flaws and to make personal connections so that individuals feel invested in achieving a successful referendum and a part of creating an inclusive nation for all of us. 

With the education campaign getting into full swing, it is time for all political parties to reaffirm their non-partisan commitment to constitutional recognition, including by working together on the Act of Recognition. 
I look forward to working with the Australian people, with You Me Unity, and with the Government in the coming months and years in pursuing this important milestone in our nation’s history.

I recommend that all political parties recommit to constitutional recognition of Aboriginal and Torres Strait Islander people and support the recommendations of the Expert Panel. [Recommendation 1.5]
(iii) Stronger Futures in the Northern Territory

In June 2012, the Australian Parliament passed the Stronger Futures legislation – the latest instalment in the Northern Territory Intervention following the original NTER and subsequent amendments. 
While Stronger Futures is designed to address specific concerns in Aboriginal and Torres Strait Islander communities in the Northern Territory, elements of this approach will have wider reaching implications. In particular, legislative developments relating to access to social security and welfare support programs will have national implications as they are being rolled out in five additional sites in different states and territories across the country. 

The Stronger Futures legislation 

The Stronger Futures legislation was developed in response to the Government’s Stronger Futures in the Northern Territory discussion paper.
 Consultations were conducted over a 6 week period with communities across the Northern Territory. The Government then introduced the Stronger Futures in the Northern Territory Bills into Parliament for consideration on 23 November 2011. The Bills passed through Parliament on 29 June 2012. A full chronology of the Intervention is at Appendix 3.
Stronger Futures is made up of three pieces of legislation:

· the Stronger Futures in the Northern Territory Act 2011 (Cth) – came into effect on 16 July 2012
· the Stronger Futures in the Northern Territory (Consequential and Transitional Provisions) Act 2011 (Cth) – came into effect on 16 July
· the Social Security Legislation Amendment Act 2011 (Cth) – came into effect on 29 June 2012.
 

The Stronger Futures legislation allows some of the previous measures under the NTER to continue and modifies others. In summary, the Stronger Futures legislation: 
· repeals the NTER Act

· retains existing alcohol bans in prescribed Northern Territory communities but introduced the mechanism of community ‘alcohol management plans’ to transition communities from blanket bans to community developed and owned plans
 

· amends laws relating to alcohol abuse, including by adding 6 months imprisonment as an available penalty for possession of less than 1350ml of alcohol in an alcohol protected area

· introduces a new regulation-making power which allows the Australian Government to make regulations to modify Northern Territory laws relating to leasing on town camp and community living area land

· repeals the provisions relating to the acquisition of extensive statutory rights under the Aboriginal Land Rights (Northern Territory) Act 1976 (Cth)
 and provisions relating to the acquisition of compulsory five-year leases

· amends the licensing regime for community stores, extending licencing requirements beyond stores which accept income managed funds, and providing for more rigorous assessment of store practices and more robust enforcement of regulations

· amends the Classification (Publications, Films and Computer Games) Act 1995 (Cth) to continue existing pornography bans and require communities to be consulted if they are to be subject to a new ban or if bans are to be removed
 
· amends the Crimes Act 1914 (Cth) (as amended by the NTER) introducing an exception to the rule preventing consideration of customary law or cultural practice in bail and sentencing for certain offences involving cultural heritage

· amends sections of the social security legislation which enable a new process for dealing with unsatisfactory school attendance
 (this change accompanied the policy announcement that the School Enrolment and Attendance Measures (SEAM) which allow for the suspension of welfare payments, would be expanded)
 
· amends the operation of the Income Management scheme by allowing recognised state/territory authorities to refer people to Income Management (recognised state/territory authorities or their employees must have ‘functions, powers or duties in relation to the care, protection, welfare or safety of adults, children or families’).

In the discussion below, I will consider the process undertaken by the Australian Government to secure this legislation, including the consultation process and the Senate Inquiry. I will also comment on future considerations, focused on implementing the legislation.

Stronger Futures consultation process

In June 2011 the Australian Government released the Stronger Futures in the Northern Territory discussion paper to explore options in anticipation of the expiry of the legislative basis for much of the NTER.
 
I outlined my concerns about this process in the Social Justice Report 2011.
 They included the following issues. 

· Despite the breadth of the discussion paper there were major issues, such as Income Management, left off the agenda.

· The fact that the discussion papers were not provided in local language hindered the involvement of some communities.

· After the release of the discussion paper, consultations were conducted over a six week period across the communities to be affected by the legislation. Six weeks is too short a timeframe for proper consultation given the breadth and complexity of issues that were involved.
 Feedback that I received from communities in the Northern Territory was that the nature of the consultations did not allow for genuine engagement. This concern was reflected in many of the submissions to the subsequent Senate Inquiry.
 

· A common concern was that the consultation process did not allow for any changes to the Government’s approach, with local input being used to justify the mostly top-down policies.
 

· Many communities were left with the understanding that they would be re-consulted before the legislation was tabled; this did not occur.
 

The Native Title Report 2010 presented to Government a list of ‘features of a meaningful and effective consultation process’.
 The Stronger Futures consultations do not appear to have been conducted in line with these recommendations.

There has been much said about the consultation process, by me and others. Aboriginal people and Torres Strait Islanders in the Northern Territory communities affected by the Intervention are frustrated, angry and hurt by what they feel has been a betrayal.
  Government are yet to realise that doing the same thing the same way will more often than not result in the same outcome. They will also draw the same criticisms.

Government has defended the consultations, but has largely failed to address the key concerns.
 

The Senate Committee Inquiry into the Stronger Futures bills

The Senate Community Affairs Legislation Committee Inquiry into the Stronger Futures Bill 2011 and two related bills, received over 450 submissions and held seven public hearings: five in the Northern Territory and two in Canberra. This included the Commission’s submission and a hearing in Canberra at which Race Discrimination Commissioner Dr Helen Szoke and I gave evidence.

The Commission’s submission to the Senate Committee Inquiry

The Commission provided a comprehensive submission to the Senate Committee Inquiry into the Stronger Futures Bill 2011 and two related bills. 
The Commission’s submission made 33 recommendations as to how the bills could be improved to be more compatible with Australia’s human rights obligations.
 These included proposals to ensure the measures contain adequate safeguards such as review mechanisms. Our full submission is available on our website and the Committee’s website.

Our submission made the following key points:

· The Stronger Futures Bills must be implemented in accordance with human rights standards. This includes ensuring that the Stronger Futures Bills are consistent with the Racial Discrimination Act 1975 (Cth) and the Convention on the Elimination of Racial Discrimination.  

· The Commission strongly encouraged the Government to adopt our approach to effective consultation and engagement with Aboriginal peoples in relation to further developing and implementing the Stronger Futures Bills; and to commit to working with Aboriginal communities in the Northern Territory to develop appropriate responses that meet the identified needs of individual communities. 

· A key priority for the Government should be to resource the development of community governance structures to enable Aboriginal peoples to engage with and control decision-making about their own development goals, particularly those pertaining to the Stronger Futures priority areas. The Government should review and reform its internal structures and workforce to ensure cultural competency, cultural safety and cultural security.

Several of our concerns were addressed by amendments to the Bills as they passed through Parliament. These amendments are detailed in Appendix 3.

Committee’s report 
The Committee’s report, published on 14 March 2012, made 11 recommendations.
 

· Three recommendations (1, 3 and 6) involved amending the Bills. All three were accepted and enacted (or partially enacted) into the legislation.

· Three recommendations (4, 7 and 8) go to providing further information and clarity (around customary law provisions and SEAM).

· Two recommendations (5 and 11) go to review (non-legislative).

· Two recommendations (9 and 10) go to engagement and consultation with Aboriginal and Torres Strait Islander people. They specifically refer to the Australian Human Rights Commission. 

The recommendations are in full in Text Box 1.6.

	Text Box 1.6: The recommendations of the Senate Committee


	Recommendation 1: The committee recommends that the Stronger Futures in the Northern Territory Bill 2011 be amended to allow infringement notices to be issued in relation to minor alcohol offences and to make it clear that infringement notices may be issued relating to the possession and supply of liquor.

Recommendation 2: The committee recommends that processes be implemented to ensure that the Minister responds to alcohol management plan applications in a timely manner.

Recommendation 3: The committee recommends section 23 (1)(eb) of the Aboriginal Land Rights (Northern Territory) Act 1976 be amended to remove the text ‘at the Land Councils expense’.

Recommendation 4: The committee recommends that the Commonwealth include in its engagement program with remote NT communities going forward a specific component designed to build understanding of customary law provisions and support for this measure and in particular to clear up misunderstandings that have arisen. 

Recommendation 5: The committee also recommends that the measure and its level of understanding in communities be reviewed in 5 years’ time as part of the review and evaluation of the proposed National Partnership agreement.
Recommendation 6: The committee recommends that the government amend the Social Security Legislation Amendment Bill to require that only agencies that have in place appropriate internal and external review and appeal processes be approved by the Minister to make income management referrals. 

Recommendation 7: The committee recommends the Commonwealth and NT governments provide greater clarity regarding SEAM and the Every Child, Every Day measures, how they interact and will operate in parallel together. Further education needs to be provided to communities where these policy changes will apply in the Northern Territory as of 1 July 2012 and advice provided by both governments must be clear as to what policy applies in different areas throughout the Northern Territory. 

Recommendation 8: The committee recommends the SEAM 2012 evaluation, and any other material monitoring the effectiveness of SEAM and the Every Child, Every Day initiative, be made publicly available as soon as possible following its completion. Timing of the evaluation's release is particularly important given the inappropriate delay in releasing the 2010 evaluation of SEAM.

Recommendation 9: The committee recommends governments work closely with the Australian Human Rights Commission to build a culturally competent workforce.

Recommendation 10: The committee recommends that when conducting further consultation in relation to Stronger Futures the Commonwealth government:

· work with the framework provided by the Australian Human Rights Commission for meaningful and effective consultation processes that are culturally safe, secure and appropriate; and

· give consideration to the effective use of Land Councils in consultation processes given their knowledge and expertise in consulting appropriately with communities.

Recommendation 11: The committee recommends that in addition to the reviews of the legislation already announced, the Commonwealth also ensure that any National Partnership Agreement is the subject of an independent and public review and evaluation after 5 years.


I was disappointed that the Committee did not make more recommendations as to the legislation itself. For example, I would like to have seen the Committee’s recommendation regarding processes for approving community alcohol management plans (recommendation 2) actually recommend that processes be specified in the legislation. 

However, the emphasis in the Committee’s Report on the importance of consultation and engagement was positive. In particular, I was pleased with recommendations 9 and 10: that the Government should use our ‘features of a meaningful and effective consultation process’; and that the Government should work closely with the Commission in building a culturally competent workforce. 

The discussion on governance in the subsequent chapters of this Report will highlight how important I think these recommendations are.
The Government is yet to formally respond to the Committee’s report. 

Looking forward – implementing Stronger Futures 

Although some of the Commission’s concerns were addressed by amendments to the Bills, many were not. As such I have several outstanding human rights concerns with the Stronger Futures legislation. For example the Commission recommended that:

· the Government establish community advisory mechanisms for the implementation of SEAM, and to provide options for communities to voluntarily ‘opt-in’ to the scheme

· the consultation requirements be legislatively strengthened 

· a mandated floor price be introduced on alcohol in the Northern Territory

· customary law or cultural practices are only excluded from consideration in bail and sentencing decisions for offences that involve violence or sexual abuse.

Appendix 4 sets out the amendments made to the Stronger Futures bills.
The Stronger Futures measures are in place for 10 years, while the Social Security measures including SEAM do not have a sunset clause and as such are now permanently in place until amended or repealed.

It is the implementation that is now the most important aspect of Stronger Futures. The implementation of the legislation will determine whether people’s day-to-day experience of Stronger Futures is one in which they feel their human rights are respected and they have control over their own lives; or one in which they feel their human rights are flouted.  

In our submission to the Senate Inquiry, the Commission highlighted as an overriding concern the engagement of Aboriginal and Torres Strait Islander peoples in the delivery of government services and programs.
 We emphasised that a lack of cultural competency within Government, particularly within the bureaucracy that interacts with Aboriginal and Torres Strait Islander communities, is a major barrier to engagement and empowerment.
 

As I have discussed already, the consultation processes which preceded Stronger Futures do not seem to have been appropriately conducted. The effect of this has been to generate further distrust of Government among the communities affected. The Government needs to learn lessons from that consultation process and apply them to the implementation of Stronger Futures.

Future consultations in implementing Stronger Futures

The Stronger Futures legislation stipulates in nine provisions that consultation should occur:

1. The Northern Territory Licencing Commission is to have regard to ‘the circumstances and views of people who are living in the area’ about whether alcohol restriction signage is erected and in what form.

2. Communities must have consulted sufficiently about an alcohol management plan before it will be approved by the Minister.

3. A community consultation process is required in relation to the rules prescribing areas as alcohol protected areas.

4. Before making regulations changing Northern Territory laws relating to town camps, the Minister must consult with the Northern Territory Government, the lessee of the town camp land, and ‘any other person the Minister considers appropriate to consult’.

5. Before making regulations changing Northern Territory laws relating to community living areas, the Minister must consult with the Northern Territory Government, the owner of the land, and the land council.

6. The Secretary must consult with people being serviced before making a determination as to whether a community store needs to hold a community store licence.

7. An ‘authorised officer’ may consult with ‘such people that [they] consider appropriate’ in making an assessment of a community store.

8. The Minister must consult with the community before making a determination regarding whether an area is considered to be a prohibited materials area.

9. The Minister must consult with the community before making a determination regarding whether an area is to cease to be a prohibited materials area.
 
However, in practice, these requirements have little legal effect.  

Only one of the requirements to consult with Aboriginal and Torres Strait Islander people has an impact on the validity of the decision. This provision requires that the Northern Territory Licencing Commission consult ‘people in the area’ before preparing content for and erecting signs outside communities stating that the community is an alcohol protected area.
 
All other requirements to consult with Aboriginal and Torres Strait Islander people affected by the relevant measures are effectively optional: those requirements state that consultation ‘may’ occur,
 or carry the caveat that ‘failure to consult does not affect the validity’ of the rule/regulation/determination.
 

Further, only three of the consultation requirements have any legislative guidelines as to what should constitute a consultation and these requirements do not reach an appropriate standard.
 The other six consultation requirements contain no guidelines as to what constitutes a consultation.

The Commission recommended the strengthening of consultation requirements as well as additional consultation requirements in the areas of Income Management, alcohol management and community safety.
 Further, some of the areas outlined above are intended to be special measures. In order for those measures to achieve their intended outcomes, they must have the full and free participation of those whose lives they are designed to improve.

Special measures under Stronger Futures

The Stronger Futures alcohol, land reform, and food security measures, as well as amendments relating to pornography, are considered by the Government to be special measures within the meaning of s 8(1) of the Racial Discrimination Act 1975 (Cth) (RDA).
 

Special measures allow differential treatment of a certain racial group for the sole purpose of securing the advancement of an individual or group to ensure equal enjoyment or exercise of human rights.
 

It is the Commission’s position that an important part of being able to legitimately legislate for a ‘special measure’ is the consent of those affected by the measure. 
The Commission considers that the international law on the requirement for consent to a ‘special measure’ by those affected is clear. 

The Committee on the Elimination of Racial Discrimination has stated: 

State parties should ensure that special measures are designed and implemented on the basis of prior consultation with affected communities and the active participation of such communities.

The consent of people affected by special measures is fundamentally tied to the right to self-determination. The Committee on the Elimination of Racial Discrimination has called upon parties to ICERD to: 

ensure that members of indigenous peoples have equal rights in respect of effective participation in public life, and that no decisions directly relating to their rights and interests are taken without their informed consent.

The Declaration has affirmed the right of Indigenous peoples to self-determination and has endorsed the standard of ‘free, prior and informed consent’ in dealings with Indigenous peoples. Article 19 states: 

States shall consult and cooperate in good faith with the indigenous peoples concerned through their own representative institutions in order to obtain their free, prior and informed consent before adopting and implementing legislative or administrative measures that may affect them.

Article 6(1)(a) of the International Labour Organization (ILO) Convention No. 169 obliges governments to consult indigenous peoples, through appropriate procedures and through their genuine representatives, whenever it is considering legislative or administrative measures which may affect them directly. Article 6(2) requires that consultations are carried out ‘in good faith and in a form appropriate to the circumstances, with the objective of achieving agreement or consent’ to the proposed measure:

Although, the obligation to consult under the provisions of the Convention is interpreted as not requiring that an agreement is reached with indigenous peoples, article 6(2) nonetheless requires that there shall be an ‘objective of achieving agreement or consent’ to the proposed measure.

The Commission has repeatedly stated in our interventions and in our submissions to Parliamentary inquiries regarding the NTER that we consider that consultation and consent are critical to determining whether a measure is beneficial to a particular group. This is especially the case where the benefits are said to derive from a limitation on the rights of that group. As we said in 2007:

Measures that may impact negatively on rights, such as limitations upon the availability of alcohol, may be considered ‘special measures’ where they are done after consultation with, and generally the consent of, the ‘subject’ group. Cases where consent is not obtained from those the subject of a measure must be very rare and limited to situations where there are competing rights or opinions within a group, as exist in relation to prohibitions on alcohol. 

In the present case, the rights of children and the rights of adult individuals the subject of these proposed measures may differ, and this raises complex issues in relation to consent to ‘special measures’. It does not, however, deny the need for proper consultation.

In our intervention in Morton v Queensland Police Service, the Commission said the following regarding the importance of consultation and consent in determining the legitimacy of a special measure:

The Commission submits if a measure must be ‘appropriate and adapted’ to the purpose of advancing a particular group, then it is impossible to form a view as to whether a measure is ‘appropriate and adapted’ to the relevant purpose of advancing the particular group  without considering the wishes of the group. 

In this case, the legislation is intended to benefit a racial group or members of it, but it does so by limiting certain rights of some, or all, of that group. In these circumstances, the consent of the group is of heightened importance and any failure to seek or obtain such consent is of particular significance. This approach is required to adequately protect the rights of minorities and the right of Indigenous peoples to self-determination.

The relevance of consultation and consent to the legitimacy of a ‘special measure’ has been considered on several occasions in the Australian courts.
 The weight of authority is that consultation is desirable but not ‘necessary’ to the legitimacy of a special measure.
 While this is the current position of the Australian courts, I will continue to advocate for a position which more closely resembles that in international law. 

What constitutes consent in any given case is unclear and dependent on the facts and of course there can be disagreements within Aboriginal and Torres Strait Islander communities. It is likely to be the case that genuine consultation on a contentious measure will produce a range of different responses, but this is not a reason for not consulting properly in the first place.
In the coming months and years, I will be trying to ensure that the Government – and in particular the individual public servants on the ground – has the cultural competency and the appropriate skill level to implement Stronger Futures effectively. The features of meaningful and effective consultation articulated in the Native Title Report 2010 are important in this regard.
I reiterate the Commission’s recommendations regarding the implementation of the Stronger Futures legislation. In particular, I recommend that all future consultations are conducted in accordance with the ‘features of meaningful and effective consultation’ outlined in the Native Title Report 2010. [Recommendation 1.6]
Implementing Income Management under Stronger Futures

One of the most controversial elements of the Intervention has been the Income Management provisions. Stronger Futures has continued the laws under which Income Management operates and the application of the provisions has been expanded to five other sites across Australia which are now also subject to Income Management.
  

The Commonwealth Ombudsman has recently undertaken a Review of Centrelink Income Management Decisions in the Northern Territory.
 The report, published in June 2012, focussed on two types of decisions in particular:

· decisions to refuse to exempt people from Income Management who are considered to be in the disengaged youth or long-term welfare recipient category, and who have dependent children, on the basis that they do not pass the financial vulnerability test
· decisions to subject people to Income Management because a social worker has determined that the person comes within the vulnerable welfare recipient category.

In our submissions regarding both the NTER and Stronger Futures, the Commission has consistently raised concerns about the capacity of referring agencies to make decisions about who is referred to Income Management.

The Commonwealth Ombudsman’s findings are outlined in Text Box 1.7 below. 

	Text Box 1.7: Findings of Commonwealth Ombudsman’s Report on the implementation of Income Management

	The Ombudsman’s report highlighted major concerns in both areas of decision-making as well as the quality of Centrelink’s communication with customers.

Centrelink’s letters to individuals involved in the Income Management regime were found to be unsatisfactory in a number of respects. The letters contained:

· a lack of information on individuals’ rights of review

· inadequate provision of reasons and other relevant information behind a determination

· inaccurate or unclear information.

In relation to decision-making about a person’s financial vulnerability the Ombudsman made several disturbing findings:

· The decision-making tool and process used to assess financial vulnerability did not reflect the mandatory considerations at law. Decisions often did not contemplate these mandatory considerations.

· Decision-makers were not recording key dates of decisions.

· There were contradictions between FaHCSIA’s (and therefore Centrelink’s) policy and the legislation regarding the time allowed between exemption refusals and reapplication: the legislation allowed immediate re-application whereas Centrelink informed customers they could not reapply for 12 months.

· The quality of decisions could not be assured.

· The decision-making tool combined in one document information from the customer, Centrelink records and the decision-makers views. This made it hard to determine the quality or origins of evidence. 

· Few decision-makers referred applicants to money management courses. 

· Decision-makers were not appropriately aware of the need to provide interpreters.
With regards to the Vulnerable Welfare Payment Recipient decision, the Ombudsman found that decisions did not: 

· comply with legal requirements

· accord with policy instructions

· demonstrably meet the objectives of the measure.

This was because the template used to guide the decisions did not capture the mandatory considerations. Nor did it indicate the required nexus between vulnerability and inability to meet needs. The Ombudsman also found that inappropriate templates were used to review these decisions.  

The quality of decisions under this measure was found to be poor, with:

· indicators of vulnerability rather than actual ability for self-care used to make determinations

· evidence that customers shared their income used automatically as evidence of financial exploitation

· a lack of appropriate information or out of date information used to justify decisions

· people on voluntary Income Management being placed on compulsory Income Management under this measure

· individual’s circumstances not being adequately taken into account

· inadequate reviews of decisions. 

The Ombudsman also had concerns about the way Centrelink engaged with customers with diminished decision-making capacity.  
The Ombudsman noted in releasing the report that changes had already been made by Centrelink in response to the process.



The Ombudsman’s report highlights how important it is to get the implementation of these policies and laws right. In particular, it highlights the importance of the skill level, training and cultural competence of staff on the ground, making the decisions. When imposing a system such as this, which restricts an individual’s rights, it is imperative that decisions are made fairly, competently and transparently.

The Ombudsmen’s report found that Centrelink is failing in its responsibility. Decision-makers responsible for implementing Income Management evidently did not possess the appropriate skills or levels of cultural competency. Aboriginal and Torres Strait Islander people have experienced very poor treatment at the hands of Centrelink in the implementation of Income Management to date.

The Ombudsman also reviewed the operation of housing programs in the Northern Territory. The report of this review, Remote Housing Reforms in the Northern Territory, made some very worrying findings. I will discuss that report in my discussion on failures of the ‘governance of governments’ in the Northern Territory.  

The challenge ahead

The Social Justice Commissioner and the Commission more generally has a history of scrutiny and advocacy regarding the Intervention and this will continue.
 

Together with the Northern Territory peak bodies and communities, I will closely monitor the implementation of Stronger Futures. I will also continue to work with the Government to ensure that implementation is consistent with human rights standards and that the importance of cultural competency and consultation is fully understood. 

The processes which take place around these consultation requirements, and around the implementation of Stronger Futures more generally, will be critical to the effectiveness of Stronger Futures. How the processes of engagement are managed and conducted will have a significant bearing on whether Aboriginal and Torres Strait Islander people in the Northern Territory communities affected see any real benefits. For Aboriginal and Torres Strait Islander people living in the Northern Territory, a lot rides on the good faith of Government in implementing Stronger Futures. 

However, we have this legislation in place for 10 years. If applied properly, the long-term investment of funding will assist Aboriginal and Torres Strait Islander people in the Northern Territory in improving their standard of living. We have an opportunity to use this approach to overcome some of the biggest challenges we face in our communities; and we have an opportunity to use this approach to get us to a point where we are able to take back control of our lives and our communities. 

1.4 Ongoing advocacy activities

(a) Lateral violence 

The theme of the 2011 Social Justice and Native Title Reports was lateral violence. As I outlined in those reports, it took me some time before I decided to address that issue, knowing what a difficult one it is for our communities to confront. 

The reaction that I have gauged to the report has been significant. Aboriginal and Torres Strait Islander people and organisations are talking about lateral violence and I have been asked to speak about it on many occasions in the last year.
 I was pleased with the levels of interest shown in the discussion I facilitated on lateral violence at the Australian Institute of Aboriginal and Torres Strait Islander Studies’ Annual Native Title Conference held in Townsville in June.  

Having widespread acknowledgment that lateral violence is a problem that is holding us back is the first step in countering its negative influences. It is important that a deeper level of understanding of this issue continues to develop and that people develop locally tailored ways of tackling lateral violence in their own communities and organisations.

This is beginning to happen. Although it is too early to evaluate the conversation on lateral violence and the results it is having in communities, I am pleased to have been made aware of several initiatives. For example, Congress has adopted a policy on lateral violence and other organisations have followed suit.
 

I am interested in what early steps governments and government bodies have taken to address their role in creating and perpetuating the conditions for lateral violence in Aboriginal and Torres Strait Islander communities. I have asked all governments what steps they have taken in this regard. I was pleased to hear from the Victorian Government that they have funded the Victorian Aboriginal Community Controlled Health Organisation to undertake a Lateral Violence Community Education Project.
 

I am going to be following this up more comprehensively over the next two years and look forward to providing further examples, hopefully with some promising results in future reports.

(i) Questioning Aboriginal and Torres Strait Islander identity

The Social Justice Report 2011 and the Native Title Report 2011 identified the ways in which external parties contribute to the cycle of lateral violence in Aboriginal and Torres Strait Islander communities. I particularly noted the significance of identity conflict in lateral violence. I talked about the history of categorising Aboriginal and Torres Strait Islander people under integration and assimilation policies and the destructive legacy that has left. 

This year we have seen an example of the way in which external parties, such as the mainstream media, can cause damage to our communities and individuals within our communities through imposing colonialist notions of ‘authenticity’. So misguided was the conduct of Andrew Bolt and his employer that it was found to breach the racial vilification provisions of the RDA. A summary of the successful case against columnist Andrew Bolt is in Text Box 1.8.
	Text Box 1.8: Eatock v Bolt 

	In September 2011, the Federal Court found that columnist Andrew Bolt and his employer the Herald and Weekly Times Pty Ltd (which publishes the Herald Sun newspaper) were found to have breached the RDA with two columns published in 2009.
 

The Herald and Weekly Times were found liable for publishing the articles and as Bolt’s employer, they were also found vicariously liable for his actions.
The action against Bolt and his employer was brought by nine Aboriginal people after he implied that light skinned Aboriginal people identified as Aboriginal for personal gain. The nine people who took the action were used as examples in one or both of the pieces. 

Bolt argued that the columns fell under the section 18D exemption for ‘fair comment’ in ‘good faith’ or stemming from an ‘expression of genuine belief’. The Court did not accept that argument.
 

The court found that the articles were not written in good faith, contained factual errors and were in breach of the RDA.
 

Bolt was found to have breached section 18C of the RDA: his columns constituted an act which was ‘reasonably likely to offend, insult, humiliate or intimidate’ another person or group of people and the act was done because of the race or colour of the person or group of people.
 Justice Bromberg accepted that each of the witnesses was in fact offended, humiliated and insulted by the articles.  

This case has provoked discussion about the scope of s 18C, however the discussion has been littered with misinformation. The court did not find that discussion about Indigenous identity was off limits. Rather, it found that in this case the offending comments were made in an ‘inflammatory, provocative, derisive, disparaging, mocking, cynical, and gratuitous’ tone, which prevented the comments from being considered to have been made in good faith.
  


The Bolt case is an example of our identity again being defined by others, particularly non-Indigenous others, who wield considerable influence in our society. When the motivation of a person’s identification as Aboriginal or Torres Strait Islander is questioned, it challenges our right to determine our identity as Aboriginal and Torres Strait Islander peoples. The impact of this is significant on us as individuals and on our communities. Comments such as Bolt’s perpetuate colonial assumptions, add fuel to tensions that are the result of our colonial experience, and can contribute to the cycle of lateral violence. 

On a positive note, Aboriginal and Torres Strait Islander peoples are less and less often falling victim to this kind of divisive identity politics. Within our communities, we are aware of the damage that this causes individuals and communities. By opening up the discussion of lateral violence we can address questions of identity and harness the power of self-identification, strengthening our pride in our Aboriginal and Torres Strait Islander identity. We are unburdening ourselves of the demeaning labels of the past and reclaiming conversations about our identity.
(b) Access to justice

Access to justice has been a common theme throughout the Social Justice Reports since the role of Social Justice Commissioner was established in the aftermath of the Royal Commission into Aboriginal Deaths in Custody (RCIADIC) twenty years ago.

Access to justice needs to be ensured through protections at both a procedural and substantive level. The Human Rights Council stress that this involves the right to impartiality and non-discrimination as well as access to fair and just remedies to breaches of rights.

(i) Ongoing challenges

Incarceration rates 

The incarceration rates of Aboriginal and Torres Strait Islander people in Australia are alarmingly high and continue to trend higher. Aboriginal and Torres Strait Islanders are currently imprisoned at a rate of 2,268 per 100,000  which is over 13 times higher than the rate of imprisonment for non-Indigenous Australians.
 Aboriginal and Torres Strait Islander women are imprisoned at a rate over 16 times higher than the general population.
 Between 2000 and 2012, the rates of Aboriginal and Torres Strait Islander imprisonment have increased 79%.
 

The rate of juvenile imprisonment is particularly worrying; 54.7% of the juvenile detention population are Aboriginal or Torres Strait Islander.
 

The rates and manner of incarceration of Aboriginal and Torres Strait Islander people with a cognitive disability is a particular concern which will be addressed below.

Deaths in custody 

Social Justice Commissioners have been actively involved in campaigning to address Aboriginal and Torres Strait Islander deaths in custody. There has been a decline in Aboriginal and Torres Strait Islander deaths in custody in the last decade, but the numbers remain too high. 
One of the primary recommendations of the RCIADIC was that incarceration must be used as a last resort.
 I am concerned that too often this is not the case.

The recent high profile death in custody of Mr Briscoe in an Alice Springs watch-house highlights the tragic and avoidable nature of many deaths in custody. Mr Briscoe was arrested for drunkenness and within hours was found dead. Disciplinary action has been taken against 10 officers involved in the death who failed to check on him and breached other procedures. The coroner’s official findings are yet to be released. 

Despite the enduring relevancy of many of the RCIADIC recommendations in guiding policy development regarding our engagement with the criminal justice system and the incarceration of Aboriginal and Torres Strait Islander peoples, 21 years on, too many of the recommendations continue to be neglected.

I recommend that the Australian Government renew its commitment to implement all recommendations of the Royal Commission into Aboriginal Deaths in Custody. [Recommendation 1.7]
Juvenile justice  

The Doing Time report, released in June 2011, identified as a national crisis the disturbing over-representation of Aboriginal and Torres Strait Islander youth in the criminal justice system.
 The report’s 40 recommendations spanned several sectors, attempting to provide an holistic approach. Recommendations related to health, education, the role of positive social norms, workforce transition and government policy and programs. 

I welcomed this report and was encouraged by its examination into the social issues and structural shortcomings which contribute to the issue.

The Government’s Response accepted (either in whole, part or principle) all of the recommendations. Disappointingly only 12 out of the 40 recommendations were accepted in whole.
 In this Response, there were many examples of the Government deferring responsibility to the states. Whilst there are no doubt jurisdictional issues to contend with, there is a real danger that these recommendations could fall through the cracks.

Including criminal justice targets in the COAG Closing the Gap agreement is a key step to ensure the coordinated, holistic response recommended by the report.
 
I reiterate the recommendation from the Social Justice Report 2009 that the Australian Government, through COAG, set criminal justice targets that are integrated into the Closing the Gap agenda. [Recommendation 1.8]
Justice Reinvestment

The Social Justice Report 2009 recommended the implementation of justice reinvestment policies. 

Community campaigns for justice reinvestment are gathering momentum at both a national level, through the work of the National Congress of Australia’s First Peoples and ANTaR amongst others, and in various states. Campaigns such as the Making Justice Work Campaign in the Northern Territory and the Smart Justice Project in Victoria are lobbying for justice reinvestment at a state and territory level. 
In May 2012 I joined several community leaders including New South Wales Governor Marie Bashir, Sally Fitzpatrick and Dr Tom Calma as a champion for justice reinvestment as part of the NSW Justice Reinvestment Campaign for Aboriginal young people. 
 
(ii) Indefinite detention of Aboriginal and Torres Strait Islander people with a cognitive impairment

Over a number of years, the Commission has raised concerns regarding Aboriginal and Torres Strait Islander people with a cognitive impairment in the criminal justice system. This has included the 2008 report by my predecessor Dr Calma, Preventing Crime and Promoting Rights for Indigenous Young People with Cognitive Disabilities and Mental Health Issues.
 In 2005 the Commission also produced a report, Indigenous young people with cognitive disabilities & Australian juvenile justice systems.
 

In using the term ‘cognitive impairment’, I am referring to a ‘range of disorders relating to mental processes of knowing, including awareness, attention, memory, perception, reasoning and judgement’. I include intellectual disabilities, learning disabilities, acquired brain injury, foetal alcohol spectrum disorders, dementia, neurological disorders and autism spectrum disorders.
 In this report I am not including mental illness in my use of the term ‘cognitive impairment’ although it is sometimes used in this broader way.
 This is because in terms of interaction with the criminal justice system significantly different responses may be required. 

It is also worth noting here that many people in the criminal justice system may have both a cognitive impairment and a mental illness.
 

In Australia, many reports have identified the over-representation of people with cognitive impairment and mental illness in the criminal justice system.
 They highlight the many barriers and challenges at each point of contact with the criminal justice system and complex responses required. 
Aboriginal and Torres Strait Islander people with cognitive impairment in the criminal justice system are a particularly vulnerable group of people. The treatment of this particularly vulnerable group represents a significant and difficult human rights challenge.

It is well known that Aboriginal and Torres Strait Islander people already face a number of disadvantages in the criminal justice system.
 These disadvantages are sometimes compounded and magnified when that person also has a cognitive impairment.

In some Australian jurisdictions, when people with cognitive impairment are found unfit to plead to criminal charges, they become subject to mental health legislation. In several jurisdictions, the result for some Aboriginal and Torres Strait Islander people with a cognitive impairment accused of crimes for which they are unable to plead and stand trial, has been indefinite detention. This indefinite detention generally occurs in prisons in Western Australia and the Northern Territory, and in psychiatric hospitals in Queensland and Tasmania. 
The issue of indefinite detention of Aboriginal and Torres Strait Islander people with cognitive impairment found unfit to plead has been highlighted in the past year by some disturbing cases which are summarised in the following text boxes 1.9 and 1.10.
	Text Box 1.9: The case of Marlon Noble (Western Australia)


	Mr Noble was accused of sexual assault in 2001 but was deemed unfit to plead in 2003 on the basis of his cognitive impairment. He was imprisoned for ten years without conviction or even trial. The Director of Public Prosecutions is reported to have said that if Mr Noble was determined fit to plead, and was found guilty, he would likely have spent less time in prison.
  

The Criminal Law (Mentally Impaired Accused) Act 1996 (WA), allowed for Mr Noble’s incarceration. The Act provides for the declaration of places, such as a secure care facility, to accommodate people like Mr Noble who have been deemed unfit to plead.
 However, as no such places had been ‘declared’, Mr Noble was incarcerated in the same facilities as the general prison population. 

Mr Noble was released in January 2012 under strict conditions, the breach of which would likely see him locked up again. Amongst other restrictions, the orders:

·  require Mr Noble to stay in the same residence every night 
·  impose a complete alcohol ban and a ban on attending licensed premises, including restaurants
·  require him to submit to random alcohol and drug testing
·  ultimately prevent him from visiting the grave of his mother, who was murdered whilst he was in detention.

He has no right of appeal to these conditions. 
Mr Noble’s lengthy detention without trial in prison and the severity of the ongoing conditions of his release are extremely concerning. 


	Text box 1.10: The case of Christopher Leo (Northern Territory) 


	Christopher Leo is thought to have Fetal Alcohol Spectrum Disorder (FASD). He reportedly assaulted a woman in 2007 but was found unfit to plead on the basis of his cognitive impairment. Mr Leo was placed under a supervision order and has been detained indefinitely since.

In his initial hearing the court received evidence about Mr Leo’s circumstances and accepted that he would require very close supervision to minimise risk were he to reside in the community.
 However the court also found that: 

custody in gaol is quite inappropriate for people like Mr Leo and they cannot receive the necessary treatment and support that should be available to them, and would be available to them if an appropriate facility to house these people existed in the Territory.
 

The court heard and accepted evidence that because of a lack of resources, there was no appropriate place other than prison for Mr Leo. He was therefore placed under a custodial supervision order.

In 2009, two years after Mr Leo went to jail, Justice Brian Martin conducted a review hearing. He expressed concern that had Christopher Leo been able to plead, he would have only received a 12 month sentence for the assault.

Periodic reviews of Mr Leo’s detention have found that because of a lack of appropriate alternatives, prison is the only option available.
 After more than 5 years, Mr Leo remains indefinitely imprisoned. 


Extent of the problem
One of the biggest barriers to addressing this problem is the lack of reliable data. But we do have some statistics which go to establishing the extent of the problem.

Aboriginal and Torres Strait Islander people are dramatically overrepresented in the criminal justice system,
 especially our young people.
 

Discrete state-based surveys within prisons also indicate high rates of mental illness and mental health problems amongst Aboriginal and Torres Strait Islander prisoners.

The Aboriginal Disability Justice Campaign (ADJC) has recently conducted some research and attempted to establish the extent of the problem. The ADJC produced a report, No End In Sight: The Imprisonment and Indefinite Detention of Indigenous Australians with a Cognitive Impairment,
 which found that Aboriginal and Torres Strait Islander people with a cognitive impairment
 are over-represented in criminal justice settings across Australia but that it is difficult to quantify the exact numbers for predictable reasons: 

· Cognitive impairments have often not been diagnosed prior to entry into the criminal justice system; this is likely to be the case particularly for Aboriginal and Torres Strait Islander people who are less likely to discuss and identify disability within their own communities and have less access to information and services, especially in remote communities.

· Not all Australian jurisdictions collect the relevant data – some appear to have no data on cognitive impairment at all.

· The ADJC asserts that lawyers in all states and territories where indefinite detention is possible face an ethical dilemma and are sometimes choosing not to disclose their client’s disability because of the likelihood of indefinite detention.

The ADJC has also found that Aboriginal and Torres Strait Islander people are significantly over-represented within the group of indefinitely detained people with cognitive impairment: 

Given the over-representation of Indigenous people in the criminal justice system, the over-representation of people with cognitive impairment in the criminal justice system, and the over-representation of people with cognitive impairment in Indigenous communities, it is not surprising that Indigenous people with cognitive impairment are also over-represented in Australian prisons. In NSW for instance, it was identified in the interviews for this research that 112 out of the 285 people identified as having a cognitive disability in prison, are Indigenous. In terms of indefinite detention, although this practice is clearly not just limited to Indigenous people, there is no doubt that Indigenous people are massively over-represented.

In the Northern Territory, all of the 9 people currently on supervision orders are Indigenous. In Western Australia 11 out of the 33 people under the Mentally Impaired Accused Review Board are Indigenous.
 In Queensland, it was estimated during research for this report that there were over 100 people with cognitive impairment currently detained indefinitely in psychiatric hospitals. However there is no data available about this specific population (in terms of Aboriginality). Similarly, there was very little data available in the ACT, South Australia and Tasmania about this population.

The ADJC conducted interviews with over 50 key stakeholder agencies and individuals across Australia as part of the research undertaken for the No End In Sight report. The report identifies the legislative and resourcing situation on a state and territory basis.

In addition to indefinite detention, the ADJC report has identified key issues for Aboriginal and Torres Strait Islander people with cognitive impairment in:

· prison

· police stations

· courts

· the community. 

The ADJC has identified three areas that require ongoing examination:

1. the impact of existing legislation on Aboriginal and Torres Strait Islander people with cognitive impairment
2. the way in which Aboriginal and Torres Strait Islander people with cognitive impairment interact at various points with the criminal justice system 

3. the way in which the service systems outside of the criminal justice system are able to meet the needs of this population.
  

Some key understandings and observations which informed the ADJC’s report are included in Text Box 1.11 below.

	Text Box 1.11: Key areas of consideration by the ADJC
 

	· People with cognitive impairment who have not been convicted of a crime because they are assessed as mentally impaired, are being detained indefinitely in prisons.

· There is no legal or ethical basis for the use of indefinite detention of Indigenous people with a cognitive impairment who engage in offending behaviour.

· Indigenous people are disproportionately affected by indefinite detention.

· In some jurisdictions, people without mental illness are being held indefinitely in psychiatric hospitals.

· Indigenous people and Indigenous families are being hurt as a consequence of indefinite detention, and in some cases they are dying.

· Too often, the cycle of offending, imprisonment and re-offending has to increase in severity in order to obtain any kind of disability support.

· As a consequence of the absence of support, problems that might have required simple, low level early intervention become intractable and frequently involve serious offending behaviour.

· There is limited service delivery to deal with complex offending behaviours outside major metropolitan areas.

· These systemic arrangements described above result in serious legal and human rights concerns. This particularly vulnerable group of individuals are being excluded from services.

· The current response to people with a cognitive impairment engaging in offending behaviour does not balance the need for community protection with their right to justice.

· Indigenous communities are expected to manage and support individuals with a cognitive impairment who are a serious risk of harm to others. This is unfair and discriminatory.

· Indigenous families who have been supporting individuals with challenging behaviour within their communities, often entirely unsupported, should be acknowledged.

· Culturally relevant responses in criminal justice policies and practices should be incorporated when responding to Indigenous people with a cognitive impairment with offending behaviour.

· Programs and responses, in both government and non-government organisations that have a positive impact on Indigenous people with a cognitive impairment who engage in offending behaviour exist.


Human rights considerations

The stories reported in the media and the ADJC research appear to reflect some of the most egregious human rights violations in Australia today. 

The human rights issues are complex and extensive. To start with, Aboriginal and Torres Strait Islander people with a cognitive impairment, their families, and communities are not provided with appropriate support, or opportunities for diagnosis.
 Communities are left to manage extremely difficult behaviour with little if any help, especially in remote locations.

Once Aboriginal and Torres Strait Islander people with cognitive impairments enter the criminal justice system, they face the well-documented disadvantages and challenges Aboriginal and Torres Strait Islander people face generally, compounded by the problems associated with their cognitive impairment.

As highlighted in the media reports of the past year, another major issue is the indefinite detention of people with a cognitive impairment without conviction in prisons. This occurs because alternative forms of accommodation do not exist to accommodate people with a cognitive impairment who have been found unfit to plead and stand trial. 

Indefinite detention is in breach of Article 9 of the International Convention on Civil and Political Rights (ICCPR) which prohibits arbitrary detention. Article 9(3) specifically states that anyone arrested ‘shall be entitled to trial within a reasonable time or to release.’ Article 14(1)(b) of the Convention on the Rights of Persons with Disabilities (CRPD) states that ‘the existence of a disability shall in no case justify a deprivation of liberty’.
  Article 14(2) of the CRPD provides that

States Parties shall ensure that if persons with disabilities are deprived of their liberty through any process, they are, on an equal basis with others, entitled to guarantees in accordance with international human rights law and shall be treated in compliance with the objectives and principles of this Convention, including by provision of reasonable accommodation.

In several Australian jurisdictions, people with cognitive impairment are accommodated in prisons, including in maximum security prisons, with convicted criminals. Accommodating unconvicted persons with the general prison population is in breach of Article 10 of the ICCPR. Additionally, Article 10(3) of the ICCPR requires that prison systems be aimed at reformation and rehabilitation; but the ADJC is concerned that people with cognitive impairment in several Australian jurisdictions appear to be given little to no targeted support or access to appropriate rehabilitation programs.

It is also suggested from the most recent ADJC research that within this group of people indefinitely detained without conviction, Aboriginal and Torres Strait Islander people are over-represented. This means that the legislative frameworks allowing indefinite detention of people with a cognitive impairment affects Aboriginal and Torres Strait Islander people disproportionately, engaging the Convention on the Elimination of all forms of Racial Discrimination and the Racial Discrimination Act 1975 (Cth).

Developments 

No End in Sight was researched and prepared by the ADJC as a ‘shadow report’ for the National Justice CEOs Working Group on Mental Illness and Cognitive Disability.

The aim of No End in Sight was to inform and provoke urgent change to legislation, diversionary programs and the provision of support services and alternative accommodation. The ADJC hopes the Commonwealth will take a lead on this issue which affects Aboriginal and Torres Strait Islander people so disproportionately.  

The ADJC has identified that there are many people working very hard in this area, in government departments, prisons and the disability sector.
 Additionally, No End in Sight identified examples of good practice within the various systems operating in some states, such as:

· The data collection systems in NSW and Victoria, which provide a good basis for understanding the extent of imprisonment in a variety of categories. 

· The system of screening for disability in the NSW prison system should be recognised as good practice. 
· The flexible and extensive post-release accommodation options for people with a disability in NSW are also good practice.

Further, some positive improvements are already underway in Western Australia and the Northern Territory, from where the Marlon Noble and Christopher Lee stories emanated: 

· The Western Australian Government has committed to building Disability Justice Centres to be used as ‘declared places’ under the legislation (that is, as alternatives to prison), however have yet to secure appropriate locations for these facilities.
· In the Northern Territory, two secure units designed for people with cognitive impairment (as an alternative to prison) are due to be opened in late 2012. 

· The Northern Territory Government has also committed to building a new facility for up to 30 people with cognitive impairment and mental health issues by 2015.

However, I remain extremely concerned about this issue given:

· the extent of the problem is not fully known

· the severity of the human rights violations suffered when a person is indefinitely incarcerated without conviction

· the vulnerability of Aboriginal and Torres Strait Islander people with cognitive impairment in this context.

Disability Discrimination Commissioner, Graeme Innes, and I are disturbed by the cases described above and the many similar cases we have heard about. We are considering how the Australian Human Rights Commission might be able to take this issue forward. We will be speaking further with the ADJC, the First Peoples’ Disability Network (Australia) and other Aboriginal and Torres Strait Islander organisations about what needs to happen now. I hope to be able to report progress on this issue in next year’s report. 

I recommend: 

· That the Australian Government work with state and territory governments to develop and maintain a national standard of comprehensive data collection in relation to people with a cognitive impairment in the criminal justice system. This standard must ensure that statistics are collected relating to Aboriginal and Torres Strait Islander people. [Recommendation 1.9.1]
· That the Australian Government work with state and territory governments to develop a national standard for screening for cognitive impairment in the criminal justice system. This standard should include safeguards to ensure screening is undertaken in a culturally competent manner. [Recommendation 1.9.2]
· All governments with legislative regimes which allow for the indefinite detention in prison, without conviction, of people with cognitive impairment should urgently review those regimes. [Recommendation 1.9.3]
· That all governments urgently prioritise appropriate alternative accommodation for people with cognitive impairment found unfit to plead. [Recommendation 1.9.4]
· That all governments give priority to the complex needs of Aboriginal and Torres Strait Islander people with a cognitive impairment both in the community and in any interaction with the criminal justice system. [Recommendation 1.9.5]
· That the Australian Government initiate and host a national conversation about people with a cognitive impairment with the criminal justice system. [Recommendation 1.9.6]
(c) Close the Gap

The Close the Gap Campaign for Indigenous Health Equality has had a watershed year, making substantial progress in relation to partnership and planning; two key fundamental components of the Close the Gap Statement of Intent.

In August 2011 the National Health Leadership Forum (NLHF) was established within the National Congress of Australia's First Peoples. The NHLF is comprised of 12 national peak bodies for Aboriginal and Torres Strait Islander health. The purpose of the NHLF is to formalise the Aboriginal and Torres Strait Islander leadership of the Close the Gap Campaign to be the partnership interface for governments in the development, implementation and monitoring of health policy. In the final Chapter of this Report, I provide a detailed case study of the NHLF as an example of governance at the national level. As is outlined in the case study, the NHLF emerged out of the Close the Gap Campaign Steering Committee; the relationships that were forged in the Steering Committee were a necessary precondition for this unique partnership vehicle. The establishment of the NHLF is a defining moment for the Campaign. 

Just over a month after the formation of the NHLF, Ministers Roxon and Snowdon announced the process for the development of the National Aboriginal and Torres Strait Islander Health Plan (Health Plan).
  The NHLF is working in partnership with the Government to develop this Health Plan.
  The partnership recognises that a ‘business as usual’ approach will not close the gap: without the genuine and active involvement of Aboriginal and Torres Strait Islander people every step of the way in our efforts to close the gap, we risk making only minuscule progress.
In addition to these major events the Campaign continued its work to keep health equality on the political agenda & raise public awareness. In February 2011 the Campaign launched its annual Shadow Report which accompanies the Prime Minister's Closing the Gap report and statement to the Parliament.
  Consistent with the year's developments the focus of the Shadow Report was partnership and planning; it also provided an update on state and territory progress against the Statement of Intent commitments.
  Along with the NHLF, I again met with the Prime Minister and members of parliament at Parliament House on the day of the statement and launch of the reports. This has become a welcome tradition and provides an excellent opportunity to further develop the partnership between the NHLF and the Australian Government.  

In March, the Campaign held its National Close the Gap Day with 850 events held nationally involving almost 130,000 Australians. On Close the Gap Day, 22 March, Steering Committee members hosted a Parliamentary breakfast with over 40 MPs from all sides of politics and a number of senior bureaucrats. National Close the Gap Day is complemented by other Campaign activities including the annual NRL Close the Gap Round.
 
I recommend that the Australian Government continue to engage with the National Health Leadership Forum in genuine partnership to develop and implement the National Aboriginal and Torres Strait Islander Health Plan. [Recommendation 1.10]
(d) The promotion and protection of our languages and cultures  

The Indigenous Peoples Organisation Network of Australia, say that:

Language is central to our cultural and spiritual identity. Language is the medium by which Aboriginal and Torres Strait Islander people describe cultural practices, laws and customs, attachment to land and place, cultural items, and other cultural and spiritual activities. Furthermore, language plays a fundamental part in indigenous people’s identity by connecting individuals to communities, therefore providing cultural and spiritual context in the daily lives of Aboriginal and Torres Strait Islander people.

Before colonisation it was estimated that Australia had 250 distinct languages with over 600 dialects. One hundred and fifty of these languages have now completely disappeared. If the current situation continues, many of the 100 remaining languages will be at risk of extinction.
 

The Social Justice Report 2009 explored the perilous state of Aboriginal and Torres Strait Islander languages in Australia. That report:

·  highlighted the interdependence of language and culture 

·  stressed the benefits of preserving and revitalising languages, including increased resilience, improved health, improved cognitive functioning and increased employment options

·  emphasised the intrinsic value in maintaining the linguistic underpinning of the oldest continuous cultures in the world.
 

(i) Inquiry into language learning in Indigenous communities 

At the time of writing, the House of Representatives Standing Committee on Aboriginal and Torres Strait Islander Affairs had just completed an inquiry into Indigenous languages. The Committee’s report Our Land Our Languages: Language Learning in Indigenous Communities was published on 17 September 2012.
 

The Language Inquiry was established after the Committee’s previous inquiry into Indigenous youth in the criminal justice system identified language as an important component of cultural connection, strengthened intergenerational relationships and community building. Many people in that previous Inquiry referred to language as playing a significant role in the wellbeing of young Indigenous people.

The purpose of the Language Inquiry was to find out more about the links between Indigenous languages and improving education, community wellbeing, interpreting services and strategies to close the gap in Indigenous disadvantage. The Committee wanted to ‘investigate how the use of Indigenous languages, particularly in early education, can assist in improving education and vocational outcomes where English is a second language.’
 
I made a written submission drawing the Committee’s attention to the extensive work available in this area.
  A key focus of my submission was the importance of bilingual education, particularly in Aboriginal and Torres Strait Islander communities where English is not the first language. 

On 18 November 2011, I was represented by my staff at a Committee hearing where they provided oral submissions, and the Australian Human Rights Commission subsequently provided a further written submission to the Committee. That supplementary submission provided evidence of the successes of National Indigenous Languages Commissions around the world and the benefits which could stem from a like body in Australia.
 

I hope the Report will provide a springboard for real action for the preservation and revitalisation of Indigenous languages before it’s too late. 
(ii) Study on the role of languages and culture in the promotion and protection of the rights and identity of Indigenous peoples
I continued my advocacy on language and culture at the Expert Mechanism on the Rights of Indigenous peoples (EMRIP). On the request of the Human Rights Council, EMRIP conducted a study on the role of languages and culture in the promotion and protection of the rights and identity of indigenous peoples for its fifth session in 2012.  

The report of the EMRIP study stresses the detrimental impacts of the deterioration of language and culture. It also highlights the benefits which come with the revitalisation of languages and cultures. The process can have a positive impact on health and social issues, as well as re-instilling pride in identity. 

The report also describes the basis of protection of language and culture in international law. It states that ‘the protection and promotion of indigenous peoples languages and cultures requires States to recognize them in constitutions, laws and policies.’
 It stressed that states must ensure that the right to language and culture extends to the right to self-determination and protection from discrimination and forced assimilation.

The report emphasises the importance of the Declaration, saying that the Declaration 

should be the basis of all action, including at the legislative and policy level, on the protection and promotion of indigenous peoples’ rights to their languages and cultures. Many of the rights in the Declaration relate to indigenous cultures and languages, especially indigenous peoples’ rights to self-determination and to lands, territories and resources.

In a statement to the EMRIP I highlighted that more needs to be done to preserve and revitalise Aboriginal and Torres Strait Islander languages in Australia.
  I stressed that the loss of language and consequently the weakening of culture and identity had ‘served to diminish the richness and potential of national identity, with Indigenous cultures and languages having much to offer, particularly in terms of the protection of biodiversity and cultural and environmental heritage.’

(e) Indigenous Human Rights Network Australia

The Indigenous Human Rights Network Australia (IHRNA) is a national network of people who advocate for and support Indigenous peoples’ human rights in Australia. It is the first national network of its kind focused squarely on Indigenous peoples’ human rights. I introduced the Indigenous Human Rights Network Australia (IHRNA) in the Social Justice Report 2010.
 It has grown significantly since then and continues to promote the human rights of Aboriginal and Torres Strait Islander peoples. 
The history of IHRNA is outlined in Text Box 1.12.
	Text Box 1.12: About IHRNA: Establishment, structure and management 

	· IHRNA was established in 2009 and launched its social portal and website in 2010, including a presence on Facebook. 

· The Commission established IHRNA in partnership with Oxfam Australia and the UNSW Diplomacy Training Program. 

· IHRNA is currently hosted by the Commission with the secretariat based within the Aboriginal and Torres Strait Islander Social Justice Team. 

· The Interim Steering Committee is made up of nine people including myself as Social Justice Commissioner, supporting organisations, and DTP Alumni. Its role is to provide strategic guidance to the network and oversight.

· Membership is free and open to any human rights advocates over the age of 18.


What’s new with IHRNA?

In September 2011, IHRNA had 545 members; this has grown to 697 members on its social network and 460 on its Facebook account as at 4 June 2012.

IHRNA continues to use traditional and online advocacy tools to promote the human rights of Aboriginal and Torres Strait Islander peoples. It provides a one-stop-shop for information about the Declaration as well as international human rights treaties relating to Aboriginal and Torres Strait Islander peoples. It also offers a forum for advocates to share advice and best practice. 
As forecast in the Social Justice Report 2011, in late 2011 and early 2012, IHRNA ran a series of face to face community workshops across the country, called Regional Forums. 

A total of 8 forums took place from October 2011 to May 2012 in the locations outlined in Text Box 1.13.

	Text Box 1.13: Locations of forums 

	State
	Forum site

	Northern Territory
	Alice Springs

	New South Wales
	Sydney

	Queensland
	Brisbane, Townsville

	South Australia
	Adelaide

	Victoria
	Melbourne

	Western Australia
	Perth

	Australian Capital Territory
	Canberra 


The particular aims of the Forums were to:

· seek advice from members on the governance framework to then be confirmed at a National Summit

· gauge member feedback on strategies for implementing the Declaration

· outline human rights education relevant to Indigenous people

· demonstrate how IHRNA members and others can use IHRNA locally as community advocates. 

Some of the outcomes of the Forums include:

· The introduction of community members to IHRNA and discussions of the role and future development of IHRNA. 

· Exploration of local, national and international human rights issues and principles.

· Identification of ways in which the Declaration can be used in practice in Australia. 
· The concept of co-hosting a National Summit was raised at the regional forums for consideration and input by participants. This idea was generally supported.
The forums also helped to identify some of the strengths and weaknesses of IHRNA as well as members thoughts on its future direction. This information will be used to inform the evaluation of IHRNA.

The purpose of the evaluation is to provide a snapshot of the outcomes achieved by IHRNA and outline suggestions for the future development of the network. It is envisaged that this process will be completed by September 2012 and will be informed by a variety of IHRNA stakeholders, namely:

· IHRNA Steering Committee

· IHRNA members

· Oxfam, DTP and AHRC participants and alumni

· regional forum participants.
The evaluation will provide a good opportunity to assess IHRNA’s achievements and where it can add the most value in the promotion and protection of Aboriginal and Torres Strait Islander peoples’ human rights.

(f) Australian Human Rights Commission complaints

The Commission has two roles – a policy and advocacy role and a role to investigate and conciliate complaints made under federal human rights and discrimination law. The types of complaints received informs the policy and advocacy work of the teams under the Commissioners. 

The information regarding the number and types of complaints received this year has been provided by the Commission’s Investigation and Conciliation Service.

The Commission receives a wide range of complaints from Aboriginal and Torres Strait Islander people, including complaints about individual acts of discrimination and complaints about systemic discrimination. This year has seen a particularly successful result for one Aboriginal and Torres Strait Islander community’s complaint about systemic discrimination. Text Box 1.14 below contains a description of the complaint and its outcome.

	Text Box 1.14: Complaint of racial and disability discrimination in education

	An Aboriginal and Torres Strait Islander leader of the Thamarrurr community at Wadeye in the Northern Territory lodged a representative complaint with the Commission against the Australian and Northern Territory governments. The complaint, which alleged racial and disability discrimination, was made on behalf of both past and present members of the Thamarrur community who attended or attend the Wadeye community school. 

The complainant is the Co-Principal of the school, which is administered by the Catholic Education Office. The complainant alleged, amongst other things, that members of the Thamarrurr community who attended the school have been discriminated against and denied equal access to education because of the manner in which funding has been provided to the school. 

The respondents did not agree with the merit of the claim but agreed to participate in conciliation. Following a three day conciliation process facilitated by the Commission in Darwin, the parties involved in the complaint agreed to set up a consultative working group. 

After further negotiations, an agreement was reached to resolve the complaint. This agreement included a public commitment by the Federal Minister for Education to provide the Wadeye community with funds of $7.2 million to be used for a number of purposes including: 

· the construction of four new classrooms at the school

· a program which has the aim of normalisation school attendance through enhanced community engagement

· increasing the school’s capacity to provide assistance for students with disabilities

· the provision of literacy, numeracy and job readiness training to adults in the community. 


The majority of complaints made by Aboriginal and Torres Strait Islander people were about racial discrimination, as can be seen from Table 1.1. This table provides the number and percentage of complaints by Aboriginal and Torres Strait Islander people received in the last financial year under all the relevant Acts. 

Table 1.1: Number and percentage of Aboriginal and Torres Strait Islander complaints received in 2011-12

	
	RDA

	SDA

	DDA

	ADA

	AHRCA

	Total

	Aboriginal 
	169
	35%
	15
	3%
	20
	2%
	4
	2%
	14
	3%
	222
	9%

	Torres Strait Islander 
	4
	1%
	-
	-
	2
	-
	-
	-
	2
	-
	8
	-

	None of the above/ unknown 
	304
	64%
	490
	97%
	933
	98%
	192
	98%
	461
	97%
	2380
	91%

	Total 
	477
	100%
	505
	100%
	955
	-
	196
	-
	477
	100%
	2610
	


Table 1.2 provides the geographic origin of Aboriginal and Torres Strait Islander complainants for the year 2011-12.
	Table 1.2: Aboriginal and Torres Strait Islander complaints received by geographic origin in 2011-12
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Table 1.3 provides the outcomes of finalised complaints in the year 2011-12.
Table 1.3: Outcomes of finalised Aboriginal and Torres Strait Islander complaints in 2011-12 compared with outcomes of all complaints

	Outcome
	No. of finalised Aboriginal and Torres Strait Islander complaints
	% of finalised Aboriginal and Torres Strait Islander complaints 
	% of all finalised complaints

	Conciliated
	169
	59%
	48%

	Terminated/ declined
	112
	39%
	31%

	Withdrawn
	2
	1%
	12%

	Discontinued

	3
	1%
	8%

	Reported (AHRCA only)
	1
	
	1%

	TOTAL
	287
	100%
	100%


1.5 Conclusion and recommendations 

I believe this year’s developments highlight what I will talk more about in Chapters 2-4 of this Report – that relationships are the key to moving us forward on the journey of reconciliation. Although I have continuing concerns, I also have hope that we are slowly making progress towards addressing some of the unfinished business that affects our communities, and holds back our nation as a whole.
Some of the imminent challenges that Aboriginal and Torres Strait Islander peoples face are directly linked to the role government plays in our lives. One example is constitutional recognition; another is the continuing Intervention in the Northern Territory. These issues and many others illustrate the need for a new relationship between Aboriginal and Torres Strait Islander people and government. I will talk particularly about government’s role further in Chapters 2-4. 
To conclude this chapter I make recommendations regarding a number of the issues raised. Several of these recommendations reiterate previous Australian Human Rights Commission recommendations or previous Social Justice Report recommendations. In considering the relationship between government and Aboriginal and Torres Strait Islander people, outstanding recommendations from the nation’s independent national human rights institution are cause for concern. 
Recommendations

1.1 That the Australian Government should provide a formal written response to this Report and subsequent Social Justice Reports

1.2 That the Australian Government engage with Aboriginal and Torres Strait Islander peoples to develop a strategy for implementing the United Nations Declaration on the Rights of Indigenous Peoples.
1.3 That the Australian Government commit to ongoing funding support for the international engagement of Aboriginal and Torres Strait Islander people to advocate for their human rights. 

1.4 I reiterate the Commission’s recommendation that the United Nations Declaration on the Rights of Indigenous Peoples be included in the definition of human rights in the Human Rights (Parliamentary Scrutiny) Act 2011.
1.5 That all political parties recommit to constitutional recognition of Aboriginal and Torres Strait Islander people and support the recommendations of the Expert Panel.

1.6 I reiterate the Commission’s recommendations regarding the implementation of the Stronger Futures legislation. In particular, I recommend that all future consultations are conducted in accordance with the ‘features of meaningful and effective consultation’ outlined in the Native Title Report 2010.

1.7 That the Australian Government renew its commitment to implement all recommendations of the Royal Commission into Aboriginal Deaths in Custody. 

1.8 I reiterate the recommendation from the Social Justice Report 2009 that the Australian Government, through COAG, set criminal justice targets that are integrated into the Closing the Gap agenda.

1.9 Regarding Aboriginal and Torres Strait Islander people with a cognitive impairment in the criminal justice system, I recommend: 

1.9.1 That the Australian Government work with state and territory governments to develop and maintain a national standard of comprehensive data collection in relation to people with a cognitive impairment in the criminal justice system. This standard must ensure that statistics are collected relating to Aboriginal and Torres Strait Islander people. 

1.9.2 That the Australian Government work with state and territory governments to develop a national standard for screening for cognitive impairment in the criminal justice system. This standard should include safeguards to ensure screening is undertaken in a culturally competent manner. 

1.9.3 That all governments with legislative regimes which allow for the indefinite detention in prison, without conviction, of people with cognitive impairment urgently review those regimes. 

1.9.4 That all governments urgently prioritise appropriate alternative accommodation for people with cognitive impairment found unfit to plead. 

1.9.5 That all governments give priority to the complex needs of Aboriginal and Torres Strait Islander people with a cognitive impairment both in the community and in any interaction with the criminal justice system.

1.9.6 That the Australian Government initiate and host a national conversation about people with a cognitive impairment within the criminal justice system.
1.10 That the Australian Government continue to engage with the National Health Leadership Forum in genuine partnership to 
develop and implement the National Aboriginal and Torres Strait 
Islander Health Plan.

Chapter 2: Achieving effective, legitimate and culturally relevant Indigenous governance 

2.1 Introduction 

The theme of this year’s Social Justice Report – governance - reflects the priorities I outlined when I commenced my term as the Aboriginal and Torres Strait Islander Social Justice Commissioner in 2010. These priorities are to advance the full implementation on the United Nations Declaration on the Rights of Indigenous Peoples (the Declaration); and to promote the development of stronger and deeper relationships:

· between Aboriginal and Torres Strait Islander peoples and the broader Australian community

· between Aboriginal and Torres Strait Islander peoples and government 

· within Aboriginal and Torres Strait Islander communities.

In the Social Justice Report 2010, I addressed the relationship between Aboriginal and Torres Strait Islander peoples and the broader Australian community through constitutional recognition.
 In the Social Justice Report 2011, I addressed the relationships within our own communities, specifically focusing on lateral violence.
 Both of these Reports also considered the relationship between Aboriginal and Torres Strait Islander peoples and government, and both argued the importance of governance in addressing the challenges faced by Aboriginal and Torres Strait Islander communities.

In this year’s Report, I discuss these priorities from a more holistic perspective by looking specifically at governance as a key factor in the realisation of human rights and sustainable development by Aboriginal and Torres Strait Islander peoples; and through this developing stronger and deeper relationships amongst ourselves, and with the broader Australian community and governments. 

In an effort to re-emphasise the central features of governance, this chapter draws on the vast amount of work already done in this area both nationally and internationally and considers how this work informs Indigenous governance. This chapter specifically examines contemporary Indigenous governance in the context of the foundational but overarching principles of the Declaration: self-determination; participation in decision-making, free prior and informed consent and good faith; respect for and protection of culture; and non-discrimination and equality. It also proposes a framework for effective, legitimate and culturally relevant Indigenous governance that has three key components:

· community governance

· organisational governance

· the governance of governments.

Finally it seeks to address key questions, which have already been asked and answered many times over, but which require further attention if we are to effectively address the governance challenges Aboriginal and Torres Strait Islander peoples face in contemporary Australia. These include:

· What is effective governance and how does it differ for Indigenous communities?

· What features contribute to good governance and how do you measure it?

· Why is the recognition and incorporation of Indigenous models of governance critical to success in overcoming the disadvantage faced by Aboriginal and Torres Strait Islander peoples?

· How does a human rights based approach inform frameworks for effective governance including key concepts such as sovereignty and self-determination?

2.2 Framing Indigenous governance

Governance is critical to achieving the aims of Aboriginal and Torres Strait Islander peoples. 

The evidence tells us that governance is strongly linked to achieving ‘practical’ outcomes, particularly in our aims to achieve sustainable development. Getting governance right will improve the outcomes for Aboriginal and Torres Strait Islander peoples. Moreover, failures of governance will hinder and often prevent Aboriginal and Torres Strait Islander peoples achieving our goals. 

Mick Dodson and Diane Smith have argued that ‘it is only when effective governance and holistic development strategies are in place that economic and other development projects have the chance of becoming sustainable.’ Or put differently, ‘sustainable development is - fundamentally - a governance issue.’

However, in the context of the three components of Indigenous governance which I will discuss in this chapter, organisational governance has been given particular attention to the detriment of community governance and getting the governance of governments’ right. 

Unfortunately, a long history of bad policies combined with poor governance has resulted in inadequate development outcomes for Aboriginal and Torres Strait Islander peoples in modern Australia. This is despite the significant research that has been done in this space over many years. 

(a) What is governance?

Governance generally is a concept with a number of different, interconnected and nuanced elements. The word ‘governance’ comes from the Greek word meaning to steer. The definition in the Collins English dictionary contains two elements: ‘government, control or authority’ and ‘the action, manner, or system of governing’.
 

The Centre for Aboriginal Economic Policy Research (CAEPR), among many others, has noted that governance often bears the meanings associated with western ideas of what constitutes ‘good governance’ by nation-states.

However in practicality, while governments are an important part of governance, governance means much more than ‘government’. 

Fundamentally, governance is about power, relationships, and processes of representation and accountability—about who has influence, who decides, and how decision-makers are held accountable.

Governance encompasses all of the aspects of the running of a society. Dodson and Smith have described it as

the processes, structures and institutions (formal and informal) through which a group, community or society makes decisions, distributes and exercises authority and power, determines strategic goals, organises corporate, group and individual behaviour, develops rules and assigns responsibility.

When thinking about the full meaning or application of governance, it is also useful to think about how the term was first used, that is the private sphere. The narrower term ‘corporate governance’ originated in the 1920s to describe the management, decision-making and accountability structures of private corporations, particularly those with shareholder interests.
 The Organisation for Economic Co-operation and Development (OECD) defines the narrower term ‘corporate governance’ as: 

Procedures and processes according to which an organisation is directed and controlled. The corporate governance structure specifies the distribution of rights and responsibilities among the different participants in the organisation – such as the board, managers, shareholders and other stakeholders – and lays down the rules and procedures for decision-making.
 
Corporate governance includes appropriate reporting and accounting systems, board roles and requirements, disclosure requirements, transparent decision-making and dispute resolution procedures.   

(i) Common features of governance

Governance is not something that belongs to one group of people, nor is it specific or unique to non-Indigenous societies and their structures. 

Drawing on its extensive research, CAEPR has outlined a number of commonalities in the ways governance is understood.

	Text Box 2.1:  The Centre for Aboriginal Economic Policy Research - commonalities of governance


	· consideration of critical institutional spheres (e.g. the state, market, hierarchy and community) as being interconnected, not separate

· a focus on a wider field of players and relationships, not simply on ‘government’

· the idea of some form of cooperation and coordination as fundamental to effectiveness 

· attention given to concrete systems of action, decision-making and accountability

· the foregrounding of power, control and choice

· the idea that governance effectiveness can be evaluated against benchmarks and principles

· a growing recognition that governance, and evaluations of its effectiveness, are the products of culturally-based systems.


(ii) What is ‘good’ or effective governance?

All societies are governed in some way or other, some more successfully than others.

Typically, ‘good governance’ is defined in terms of the mechanisms thought to be needed to promote it. For example, it has been associated with democracy and civil rights, with transparency, with the rule of law, and with efficient public services.
  Good governance, then, is often used to refer to a type of governance system – western democratic liberal government – which is very specific to cultures such as mainstream, non-Indigenous Australia.

The United Nations Development Program notes that: 

Good governance is, among other things, participatory, transparent and accountable. It is also effective and equitable. And it promotes the rule of law. Good governance ensures that political, social and economic priorities are based on broad consensus in society and that the voices of the poorest and the most vulnerable are heard in decision-making over the allocation of development resources.

This definition refers to both the mechanisms of governance – ‘participatory, transparent and accountable’ – and the outcomes – ‘effective and equitable’. The nature of the mechanisms of governance is important to the concept of ‘good governance’, but the concept goes much further by requiring specific outcomes. 

It is perhaps more usefully called ‘effective governance’. 

Effective governance achieves the aims of the people being governed: 

[It is] the quality of governance, much more than its specific form, [that] turns out to have a huge impact on the fortunes of human societies. Those societies that govern well tend to do better—economically, socially, politically—than those that don’t. To govern well is to increase the society’s chances of effectively meeting the needs of its people.
  

In order for a community to achieve its aims, the governance structures and standards of that community must be culturally relevant and meaningful.

(b) What is Indigenous governance?

The National Centre for First Nations Governance (NCFNG) describes governance from an Indigenous perspective as: 

the traditions (norms, values, culture, language) and institutions (formal structures, organization, practices) that a community uses to make decisions and accomplish its goals. At the heart of the concept of governance is the creation of effective, accountable and legitimate systems and processes where citizens articulate their interests, exercise their rights and responsibilities and reconcile their differences.

While Indigenous peoples have governed ourselves since time immemorial in accordance with our traditional laws and customs, when we speak of Indigenous governance we are not referring to the pre-colonial state. Rather, we are referring to contemporary Indigenous governance: the more recent melding of our traditional governance with the requirement to effectively respond to the wider governance environment. 

(iii) What is the difference between governance generally and Indigenous governance?

While the features of Indigenous governance are very similar to governance generally, there are a number of distinct differences.

The Indigenous Community Governance Project (ICGP) developed a set of ‘design principles’ of Indigenous governance that summarise the differences between Indigenous and non-Indigenous governance structures and mechanisms. These are summarised below at Text Box 2.2.

	Text Box 2.2:  Summary of ICGP design principles of Indigenous governance


	· ‘Indigenous systems of social and political organisation are complex, fluid and negotiable.’
 

· There is a difference between Indigenous and non-Indigenous meanings of accountability and legitimacy. Indigenous peoples value internal accountability and communication; governments emphasise ‘upwards’ accountability, financial micro-management and compliance reporting.

· ‘The concept and style of leadership and decision-making in Indigenous cultures appears to be significantly different from those familiar to governments.’
 Indigenous leadership on the ground is extremely complex – it is ‘socially dispersed, hierarchical, and context specific (with ceremonial, organisational, familial, residential, age and gender dimensions). There are overlapping networks of leadership and authority in communities and regions, evident across organisations and familial webs.’

· Indigenous governance arrangements tend to be ‘networked’. Networked governance is based on inter-connected layers of groups, organisations and communities, each having their own roles and responsibilities.

· Decision-making authority in a networked model is located at the closest possible level to the people affected and able to make the decision.
 

· There is an emphasis on relatively egalitarian distribution of powers, responsibilities and resources between the organisations, groups or kinship units within a networked governance system, at the same time as recognising ‘nodes’ or ‘connecting points’ of greater power and authority (e.g. associated with influential leaders, groups and organisations) within the network.

· Relationships and shared connections are the foundation of networks.



Non-Indigenous governance structures already align with the culture of the people they are designed to govern. In the case of Indigenous governance, Indigenous peoples must develop structures that incorporate both their cultural governance requirements as well as meeting the requirements of non-Indigenous governance models. Fundamentally, the difference in Indigenous cultures and values makes Indigenous governance different.

Like governance generally, Indigenous governance is also based on productive and respectful relationships. However, strengthening Indigenous community governance requires negotiating appropriate relationships among the different Indigenous peoples within a region or community, and adapting or creating structures and processes to reflect important relationships.

In many Aboriginal and Torres Strait Islander communities, meaningful governance structures must reflect important relationships in that community. These types of relationships create additional complexity to those established solely for the purpose of conducting business, running an organisation, or governing a society in a mainstream context. This is because in many instances they are based on kinship or family and are viewed by the mainstream as nepotism or creating a conflict of interest. This is often reflected in small communities where organisations are made up of only a couple of family groups. It is often difficult to avoid the tensions that arise between the familial relationships and responsibilities and the roles imposed on individuals involved in our community organisations.  

Finally, as I outlined in last year’s Reports, the extent of lateral violence in our communities resulting from our experiences of colonisation and oppression is also a core difference between Indigenous and non-Indigenous governance.
 The differences outlined above can result in conflict, destabilising our organisational structures and the community more generally.
 

There is a critical tension that arises between Indigenous and non-Indigenous models of governance as a result of the difference of governance cultures. Non-Indigenous governance predominantly seeks to manage economic risk. However, this is secondary to Indigenous peoples, who are primarily focused on trying to maintain our cultures and identities at the same time as managing the risk of people dying early as a result of the levels of disadvantage we face.

(iv) What constitutes effective Indigenous governance

In Australia, effective Indigenous governance has proven to be a significant challenge for governments and Aboriginal and Torres Strait Islander peoples, our communities and our organisations.

For Indigenous governance to be effective it is not enough to simply import foreign governance structures into communities and expect that those communities will be able to function effectively within those structures. This is particularly relevant in terms of organisational governance in Aboriginal and Torres Strait Islander communities. The principles of organisational governance and the principles of Indigenous governance are different and can appear difficult to reconcile, particularly where:

· the membership of an organisation does not reflect the membership of the Aboriginal community the organisation represents 

· a director or officer of an Aboriginal organisation has a fiduciary duty to the organisation which conflicts with a customary obligation to specific individuals for example through kinship associations 

· the decision-making of an Aboriginal and Torres Strait Islander organisation depends on majoritarian principles of the dominant culture, exercised through voting of members; this may not reflect 'culturally legitimate Aboriginal decision-making, which might rely on seniority, context, gender, and subject matter'.
 

Effective Indigenous governance involves ensuring that our governance structures are relevant and legitimate to the people they are designed to govern, and can operate effectively within the broader governance environment.
June Oscar, in her keynote speech to the Australian Institute of Aboriginal and Torres Strait Islander Studies (AIATSIS) Native Title Conference in June 2012, emphasised that:

It is important that we acknowledge the challenging and complex operating environment which we are all continuing to live in, seeking justice and trying to raise families, and holding onto the lived practices of our beliefs. We as Indigenous People live out our lives in two worlds according to our custom and tradition and the modern reality. Yet this acknowledgement has never ever been forthcoming. Because the western lens is applied to everything we encounter.

Effective governance structures lay the foundations so that we govern ourselves in ways that enable and empower, rather than disable and disempower.

Put simply, effective Indigenous governance is governance that works for Indigenous people. 

(v) What does effective Indigenous governance look like?

Indigenous peoples from around the world are consistently working to develop governance frameworks that to accommodate the balance between maintaining cultural integrity by incorporating traditional law, customs, governance principles, structures and processes; and ensure that our models of governance accord with mainstream requirements such as financial accountability. 

How Indigenous peoples have been colonised the world over has influenced how they have responded or adapted to their changed cultural, social and political environment. As such, how they have adapted their models of governance has also been influenced by their experience of colonisation.

In describing what Indigenous governance looks like, I have chosen to focus on the First Nations peoples of Canada and the Native American peoples because of the similarities between their cultures and our cultures as Aboriginal and Torres Strait Islander peoples; as well as our similar experiences of colonisation.

In particular, I have looked at the work being done by:

· The National Centre for First Nations Governance in Canada

· The Harvard Project on American Indian Economic in the United States of America

· Reconciliation Australia and the Centre for Aboriginal Economic Policy and Research.

While we need to be cautious about adopting overseas Indigenous governance successes without acknowledging and considering their different legal and constitutional frameworks,
 these international projects can provide useful insights into what enables effective governance for Indigenous peoples. Some examples of the work they are doing on Indigenous governance are outlined below.

The National Centre for First Nations Governance (NCFNG) 

In Canada, the NCFNG considers that effective Indigenous governance contains five important components –  the people; the land; laws and jurisdictions; institutions; and resources – and that these components ‘blend traditional values of our respective Nations with the modern realities of self-governance.’
  Under this model, ‘each culture will determine for itself how the principles are brought to life in their specific context.’

	Text Box 2.3:  National Centre for First Nations Governance: Five components of effective Indigenous governance

	Within the five components, 17 principles support effective Indigenous governance. These principles ‘blend the ancient principles and values of the respective Nations with the modern realities of self-governance.’


	The People
	The Land
	Laws and Jurisdiction
	Institutions
	Resources

	• Strategic Vision

• Meaningful Information Sharing

• Participation in Decision Making
	· Territorial Integrity

· Economic Realization

· Respect for the Spirit of the Land
	· Expansion of Jurisdiction

· Rule of Law
	· Transparency and Fairness

· Results-Based Organizations

· Cultural Alignment of Institutions

· Effective Inter-Governmental Relations
	· Human Resource Capacity

· Financial Management Capacity

· Performance Evaluation

· Accountability and Reporting

· Diversity of Revenue Sources


The NCFNG explains the relationship between these five governance components as follows:

Effective governance begins with the People. It is only through the People that we can begin to shape the strategic vision that serves as the signpost for the work that those communities and their organisations engage in. When the People have shared information, collectively made decisions and determined the strategic vision, their attention moves to where they sit – to the Land. Aboriginal title is an exclusive interest in the Land and the right to choose how that Land can be used. It is then through Laws and Jurisdictions that the rights of the Land are made clear. Following from and consistent with the Laws and Jurisdictions is the emergence of Institutions and the identification of the Resources required to realise and to ensure the continuity of effective governance [italics in original].

The NCFNG emphasises the importance of outcomes, stating that effective governance of Indigenous communities involves a ‘clear vision and an unwavering commitment to specifically defined goals and objectives designed to protect and realise First Nations title and rights.’

The Harvard Project on American Indian Economic Development (the Harvard Project)

The Harvard Project has been researching and developing Indigenous governance in the context of social and economic development since 1987. The Harvard Project takes a ‘nation-building’ approach to development in Indigenous communities. It specifically asks ‘what works, where and why?’
 

In answering these questions, the Harvard Project concluded that:

· Indigenous nations must have real decision-making power

· there must be an institutional environment that encourages tribal citizens and others to invest time, ideas, energy and money in the nation’s future

· there has to be a fit between governing institutions and Indigenous political culture

· institutions have to match Indigenous peoples ideas about how authority should be organised and exercised otherwise they would lack legitimacy with the people being governed.

This approach focuses on governance ‘building blocks’ that enable sustainable social and economic development for Indigenous peoples.
 These building blocks are outlined below at Text Box 2.4.

	Text Box 2.4: The Harvard Project on American Indian Economic Development: the conditions under which sustained, self-determined social and economic development is achieved among American Indian nations


	· Sovereignty Matters. When Native nations make their own decisions about what development approaches to take, they consistently out-perform external decision makers on matters as diverse as governmental form, natural resource management, economic development, health care, and social service provision.
· Institutions Matter. For development to take hold, assertions of sovereignty must be backed by capable institutions of governance. Nations do this as they adopt stable decision rules, establish fair and independent mechanisms for dispute resolution, and separate politics from day-to-day business and program management.
· Culture Matters. Successful economies stand on the shoulders of legitimate, culturally grounded institutions of self-government. Indigenous societies are diverse; each nation must equip itself with a governing structure, economic system, policies, and procedures that fit its own culture.
· Leadership Matters. Nation building requires leaders who introduce new knowledge and experiences, challenge assumptions, and propose change. Such leaders, whether elected, community, or spiritual, convince people that things can be different and inspire them to take action.


The Harvard Project has found that empowering communities to make their own decisions and take control over their own affairs is the most effective way to achieve community development and results in positive health outcomes. 

The Indigenous Community Governance Project (ICGP)

Drawing on the international research, Australian researchers have adapted their studies for relevance in an Australian context.

From 2004 to 2008, Reconciliation Australia and the CAEPR undertook the ICGP to explore what works, what doesn’t work and why regarding Indigenous community governance in diverse locations and contexts across Australia. 

The ICGP observed that ‘it is useful to think about governance as being about people – how they organise themselves as a group to manage their own affairs and achieve the things that matter to them.’ They argue that in order to do that, processes, structures, traditions and rules must be set so that they can:

· determine the membership of their group

· decide who has authority, and over what

· ensure that authority is exercised properly
· enforce and implement their decisions

· hold their decision makers accountable

· steer their future direction

· negotiate their rights and interests with others

· establish the most effective and legitimate arrangements for getting those things done.

The ICGP identified 10 key factors that enable effective governance for Aboriginal and Torres Strait Islander peoples. They are listed at Text Box 2.5. 

	Text Box 2.5: The factors that enable effective governance for Aboriginal and Torres Strait Islander peoples identified by the Indigenous Community Governance Project


	· Indigenous relationships and systems of representation provide the basis for working out organisational structures and processes.

· Legislative, policy and funding frameworks need to adapt to different governance arrangements that are based on local realities. Equally, Indigenous communities need to consider what governance arrangements are likely to enable them to achieve their goals.

· Culturally legitimate representation and leadership requires governance structures to reflect contemporary values and conceptions about the organisation of authority and exercise of leadership.

· Building the capacity of institutions of governance (such as policies, rules and constitutions) increases the effectiveness and legitimacy of community governance arrangements.

· Effective leadership, which enables consensus-making within communities, is critical to developing strong community governance.

· Governance capacity is a fundamental factor to generate sustainable economic development and social outcomes.

· The wider federal, state, regional and community governance environment can either enable or disable the governance of Indigenous communities.

· The criteria for evaluating effective governance is different for Indigenous peoples and governments: Indigenous peoples value internal accountability and communication; governments emphasise ‘upwards’ accountability, financial micro-management and compliance reporting.


2.3 Enabling effective governance in Aboriginal and Torres Strait Islander communities

Enabling effective governance in Aboriginal and Torres Strait Islander communities requires a solid framework that clearly outlines the aims and procedural requirements, and incorporates key principles that recognise, reflect and support the values and cultural norms of the communities affected. 

This section considers what enables effective governance in Aboriginal and Torres Strait Islander communities. Firstly I will consider how a human rights based approach provides a framework for effective governance. I will then discuss the three interrelated components of effective governance in Aboriginal and Torres Strait Islander communities. These have been drawn from the substantial amount of research already conducted. Those three components are:

· community governance

· organisational governance

· the governance of governments (and other external influences).

Effective Indigenous governance involves consideration of: 

· how decisions are made

· how disputes are resolved 

· how Aboriginal and Torres Strait Islander peoples negotiate with governments and external stakeholders

· how Aboriginal and Torres Strait Islander peoples exercise our authority and rights

· how Aboriginal and Torres Strait Islander peoples design our governing institutions.

When developing principles which can guide an approach to enabling effective governance in Aboriginal and Torres Strait Islander communities, the human rights framework is a good place to start.

(c) A human rights based approach to enabling effective governance in Aboriginal and Torres Strait Islander communities

Human rights and effective governance are intrinsically linked:

good governance and human rights mutually reinforce each other. Human rights standards can inform governance, while good governance facilitates the promotion and protection of human rights in a sustainable manner.

The international human rights framework contains universal values, principles and standards that prescribe what constitutes effective governance. This means that applying a human rights based approach in our efforts to achieve effective governance is essential. 

The international human rights framework is in its own right a governance framework for governments and communities. It can be applied internationally, nationally, regionally or to more localised structures to strengthen their foundations.  

Human rights provide a useful framework for what constitutes effective governance in two respects:

· Human rights instruments define the universal aims of the international community and societies within it, and stipulate the minimum standards necessary to achieve them.

· Human rights instruments also provide clear guidance on the procedural requirements of effective governance, some of which are aims in themselves.

In 2007, the Office of the High Commission for Human Rights (OHCHR) published studies exploring the links between effective governance and human rights in four areas: democratic institutions, the delivery of state services, the rule of law and anti-corruption measures. With respect to service delivery, the OHCHR said: 

good governance reforms advance human rights when they improve the state’s capacity to fulfil its responsibility to provide public goods which are essential for the protection of a number of human rights, such as the right to education, health and food. Reform initiatives may include mechanisms of accountability and transparency, culturally sensitive policy tools to ensure that services are accessible and acceptable to all, and paths for public participation in decision-making.

This statement emphasises the importance of governance to achieving practical outcomes with regard to substantive human rights such as education and health. It also highlights the role that governments play in ensuring that societal structures are in place to facilitate the exercise and enjoyment of human rights by all:  

there is a significant degree of consensus that good governance relates to political and institutional processes and outcomes that are deemed necessary to achieve the goals of development…human rights principles inform the content of good governance efforts: they may inform the development of legislative frameworks, policies, programmes, budgetary allocations and other measures.
 

The UN Commission on Human Rights identified the following key attributes of effective governance:

· transparency 

· responsibility 

· accountability 

· participation 

· responsiveness (to the needs of the people).
 

Regarding this resolution, the OHCHR states that ‘by linking good governance to sustainable human development, emphasising principles such as accountability, participation and the enjoyment of human rights, and rejecting prescriptive approaches to development assistance, the resolution stands as an implicit endorsement of the rights-based approach to development.’

The aims or outcomes focus of the human rights framework provides us with a way of measuring the effectiveness of governance. The OHCHR has said:

Human rights principles provide a set of values to guide the work of governments and other political and social actors. They also provide a set of performance standards against which these actors can be held accountable.

As the OHCHR has also said, the test of effective governance ‘is the degree to which it delivers on the promise of human rights: civil, cultural, economic, political and social rights. The key question is: are the institutions of governance effectively guaranteeing the right to health, adequate housing, sufficient food, quality education, fair justice and personal security?’
 

Measuring the success of any governance needs to be done according to the goals and priorities of the peoples being governed. This means the goals of Indigenous peoples are what should be measured, not only those of governments. Often these align – for example in the areas of improved health and education - but the ultimate aim of improved well-being is influenced by different secondary aims in Indigenous communities, such as caring for country and protecting culture, that contribute to achieving improved health outcomes. 

Governments approach to measuring effective governance in Indigenous communities must change to include consideration of the achievement of community priorities and outcomes as a measurement, in addition to just the corporate compliance and financial accountability requirements.

CAEPR have observed that one measure of successful governance in Aboriginal and Torres Strait Islander communities is that Indigenous organisations are able to:

assume responsibility for the compilation of their own measurement indicators and progress in stages to their interpretation, presentation, replication, and dissemination with the ultimate goal of their application for local planning… As with many aspects of Indigenous life, information gathering and interpretation is all too often done for Indigenous communities by non-Indigenous outsiders [italics in original].

Aboriginal and Torres Strait Islander people have developed a tool to measure levels of empowerment, self-determination and ultimately the well-being of the community. The Growth and Empowerment Measure (GEM) was developed by the Collaborative Research on Empowerment & Wellbeing Team at the University of Queensland, and the Empowerment Research Program at James Cook University.

	Text Box 2.6: Growth and Empowerment Measure
 

	The GEM is a package of questions designed to measure empowerment and well-being presented in a form similar to a survey.

The word ‘Empowerment’ has been adopted by the Aboriginal and Torres Strait Islander people involved in this project to mean healing from past wounds, developing strength and skills to live life in a positive way, to have good relationships with others and to work together to make communities a better place.

The questions have come from lots of listening to and consultation with Aboriginal people who shared their ideas about what should be asked and how the form or questionnaire should look. The GEM was developed to measure empowerment and growth within yourself, your family and community.


So the human rights framework guides our understanding of what supports and enables effective governance in Aboriginal and Torres Strait Islander communities. The standards and principles which support and enable effective governance in Aboriginal and Torres Strait Islander communities are collated in one document for the purposes of realising the unique human rights of Indigenous peoples - the Declaration on the Rights of Indigenous peoples. 

(i) The Declaration on the Rights of Indigenous Peoples (the Declaration)

The Declaration provides authoritative guidance in addressing the unique governance challenges experienced by Indigenous peoples and our communities.

The Declaration was adopted by the General Assembly in 2007 and was formally supported by the Australian Government in 2009. As the Declaration affirms in Article 1, it does not create new human rights but rather reflects existing rights as they apply to our peoples:

Indigenous peoples have the right to the full enjoyment, as a collective or as individuals, of all human rights and fundamental freedoms as recognized in the Charter of the United Nations, the Universal Declaration of Human Rights and international human rights law.

Specifically, the Declaration ‘constitutes the minimum standards for the survival, dignity and well-being of the indigenous peoples of the world.’
 

As I have outlined in previous reports, the Declaration incorporates four key human rights principles:

· self-determination

· participation in decisions that affect us based on free, prior and informed consent and good faith

· respect for and protection of culture

· equality and non-discrimination.

These principles are inextricably linked and indivisible, and our Indigenous governance must be underpinned by all of these principles if we are to realise our human rights. However, as each of these human rights principles has different implications for Indigenous governance, I consider them separately below.

In addition to these foundational principles, a number of articles of the Declaration are also directly relevant to and provide guidance on achieving effective Indigenous governance. They are set out below at Text Box 2.7. 

	Text Box 2.7:  The Declaration on the Rights of Indigenous Peoples and its relevance to effective Indigenous governance

	Article 3

Indigenous peoples have the rights to self-determination. By virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development.

Article 4
Indigenous peoples, in exercising their right to self-determination, have the right to autonomy or self-government in matters relating to their internal and local affairs, as well as ways and means for financing their autonomous function.
Article 5

Indigenous peoples have the right to maintain and strengthen their distinct political, legal, economic, social and cultural institutions, while retaining their right to participate fully, if they so choose, in the political, economic, social and cultural life of the State.

Article 18

Indigenous peoples have the right to participate in decision-making which would affect their rights, through representatives chosen by themselves in accordance with their own procedures, as well as to maintain and develop their own indigenous decision-making institutions. 

Article 19

States shall consult and cooperate in good faith with the indigenous peoples concerned through their own representative institutions in order to obtain their free, prior and informed consent before adopting and implementing legislative or administrative measures that may affect them.

Article 20 (1)

Indigenous peoples have the right to maintain and develop their political, economic and social systems or institutions, to be secure in the enjoyment of their own means of subsistence and development, and to engage freely in all their traditional and other economic activities. 
Article 23

Indigenous peoples have the right to determine and develop priorities and strategies for exercising their right to development. In particular, indigenous peoples have the right to be actively involved in developing and determining health, housing and other economic and social programmes affecting them and, as far as possible, to administer such programmes through their own institutions. 

Article 32

1. Indigenous peoples have the right to determine and develop priorities and strategies for the development or use of their lands or territories and other resources.

2. States shall consult and cooperate in good faith with the indigenous peoples concerned through their own representative institutions in order to obtain their free and informed consent prior to the approval of any project affecting their lands or territories and other resources, particularly in connection with the development, utilization or exploitation of mineral water or other resources. 

Article 33

1. Indigenous peoples have the right to determine their own identity or membership in accordance with their customs and traditions. This does not impair the right of indigenous individuals to obtain citizenship of the States in which they live. 

2. Indigenous peoples have the right to determine the structures and to select the membership of their institutions in accordance with their own procedures. 

Article 34

Indigenous peoples have the right to promote, develop and maintain their institutional structures and their distinctive customs, spirituality , traditions, procedures, practices and, in the cases where they exist, juridical systems or customs, in accordance with international human rights standards.

Article 35

Indigenous peoples have the right to determine the responsibilities of individuals to their communities.

Article 37(1)

Indigenous peoples have the right to the recognition, observance and enforcement of treaties, agreements and other constructive arrangements concluded with States or their successors and to have States honour and respect such treaties, agreements and other constructive arrangements. 


The four key principles are clearly visible across the articles of the Declaration related to Indigenous governance.

Self-determination 

One of most fundamental human rights principles is self-determination, itself a critical element of governance.  At its core, ‘self-determination is concerned with the fundamental right of people to shape their own lives.’
 

Professor Erica-Irene Daes, former Chair of the United Nations Working Group on Indigenous Populations has observed that:

self-determination means the freedom for indigenous peoples to live well, to live according to their own values and beliefs, and to be respected by their non-Indigenous neighbours...
 
Self-determination can mean different things to different groups of people and there are many elements to self-determination. Importantly, self-determination will not look the same in all circumstances because it is defined by the people seeking to exercise it.

The exercise of self-determination can only be achieved if we have good community governance. This means the existence of ‘effective, accountable and legitimate systems and processes’ where Aboriginal and Torres Strait Islander peoples can ‘articulate their interests, exercise their rights and responsibilities and reconcile their differences.’

However, the full realisation of self-determination must be genuinely supported by our organisations and government.

Text Box 2.8 below sets out some of the key characteristics of self-determination.

	Text Box 2.8:  Key characteristics of self-determination


	Self-determination:

· cannot be viewed in isolation from other human rights but rather must be reconciled with and understood as part of the broader universe of values and prescriptions that constitute the modern human rights regime

· is a regulatory vehicle that broadly establishes rights for the benefit of all peoples, including Indigenous peoples

· is grounded in the precepts of freedom and equality, and opposes both prospectively and retroactively, patterns of empire and conquest

· affirms that human beings, individually and groups, are equally entitled to be in control of their own destinies and to live within governing institutional orders that are devised accordingly

· affirms that peoples are entitled to participate equally in the development of the governing institutional order, including the constitution, under which they live and, further, to have that governing order be one in which they may live and develop freely on a continuous basis

· includes the dual aspects of autonomous governance and participatory engagement

· is an instrument of reconciliation and conciliation, particularly for peoples who have suffered oppression at the hands of others

· promotes the building of a social and political order based on relations of mutual understanding and respect. 


The right of self-determination is protected in Article 1 of the International Covenant on Civil and Political Rights (ICCPR), which states:

(1) All peoples have the right of self-determination. By virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development.

(2) All peoples may, for their own ends, freely dispose of their natural wealth and resources…In no case may a people be deprived of its own means of subsistence.

Our right to self-determination is reiterated in articles 3-5 of the Declaration. 

Article 5 considers how our governance within our own institutions co-exists with our participation in the governance of governments. This involves our right to maintain and strengthen our distinct political, legal, economic, social and cultural institutions while retaining our right to participate fully in the political, economic, social and cultural life of the state. In the words of the James Anaya, this:

reflects the common understanding that indigenous peoples’ self-determination ordinarily involves not only the exercise of autonomy but also a participatory engagement and interaction with the larger societal structures in the countries in which indigenous peoples live.

James Anaya describes the link between self-determination and governance:
While human beings fundamentally are the beneficiaries of the principles of self-determination, the principle bears upon the institutions of government under which human beings live. Self-determination [expresses] international concern for the essential character of government structures...

In 1993, Lowitja O’Donogue argued the basis upon which government should support our self-determination:  

Self-determination as a concept is not something which can be tacked onto program design or introduced through piecemeal consultation. It has to be accepted as a policy objective that pervades the relationship of indigenous peoples to the wider community.
 

The Royal Commission into Aboriginal and Islander Deaths in Custody specifically recommended that: 

principles of self-determination should be applied to the design and implementation of all policies and programs affecting Aboriginal people, that there should be maximum devolution of power to Aboriginal communities and organisations to determine their own priorities for funding allocations, and that such organisations should, as a matter of preference be the vehicles through which programs are delivered.
 

In practice, self-determination could occur through a range of governance mechanisms for Aboriginal and Torres Strait Islander peoples, such as: 

· our own representative bodies

· our own schools, justice systems, health systems

· having control over our lives

· being able to participate in decisions that affect us

· being subject to our own laws

· establishing our own government

· establishing our own sovereign state.

Self-determining communities are able to make decisions collectively about how our community goals are prioritised and progressed.  

One of the key misunderstandings about self-determination, particularly on the part of governments, is that self-determination can lead to a challenge to state sovereignty. 

Governments often regard self-determination for Indigenous peoples as being in conflict with state sovereignty, which leads to the paradoxical situation of governments rebuffing Indigenous claims for self-determination in the name of the same principle.

For example, the Australian Government has expressed concerns that:

· to confer collective rights on a people will diminish individual rights

· the recognition of the right of self-determination for indigenous peoples will result in more rights for one group of people that are not afforded to others

· the recognition of Indigenous self-determination will provide legitimacy to claims of secession, the creation of separate Indigenous states, or the recognition of independent sovereignty.

By defining sovereignty and self-determination in a state-centric way, the self-determination of Aboriginal and Torres Strait Islander peoples domestically has been systematically reduced by government to a limiting version of self-determination rather than one which enables us to reach our full potential. The oppositional approach to self-determination sets up Aboriginal and Torres Strait Islander peoples as ‘competitors of government’.
 
	Text Box 2.9:  Aboriginal and Torres Strait Islander peoples’ views on self-determination and sovereignty 

	Aboriginal and Torres Strait Islander people have used the terms self-determination and sovereignty to reflect our social, economic and political aspirations for control over our own lives and recognition of our political status as the First Peoples of this country. 

Larissa Behrendt has written on the ‘unique interpretation’ Indigenous people attach to the term sovereignty:
It includes concepts such as representative government and democracy, the recognition of cultural distinctiveness and notions of the freedom of the individual that are embodied in liberalism. These claims take place by seeking a new relationship with the Australian state with increased self-government and autonomy, not through the creation of a new country.
  
Katie Kiss considers self-determination in the context of how we as Aboriginal and Torres Strait Islander peoples understand our ongoing responsibilities to our lands, territories, resources, cultures and identities: 

I believe this is - to a certain extent - a state of mind. As traditional owners, and custodians of our lands, territories, resources, cultures, languages and stories, we have a responsibility to assert our sovereignty in order to maintain these important elements that make up our identities and status as Aboriginal and Torres Strait Islander peoples…the way we interact with each other is a reflection of our sovereignty. Questions such as who’s your mob and where do you come from, are questions about our sovereignty and as different nations across our country – just like nation-states operate in the space of international sovereignty and territorial integrity  – this is about our international relations and acknowledging and respecting that - our people continue to be sovereign in our own right.
 

When we think about what sovereignty means in practice for Aboriginal and Torres Strait Islander peoples it really means that we are still waiting for a formal relationship with government. This formal relationship must encompass recognition of our ongoing authority to govern over this country – a previously exclusive and now shared authority. 

These terms have come to be used to discuss the ‘unfinished business’ of the relationship between Government and Aboriginal and Torres Strait Islander peoples.
 A relationship that is critical to the success or failure of any governance model in Aboriginal and Torres Strait Islander Australia.


The main point to self-determination for Aboriginal and Torres Strait Islander peoples of Australia is that it would involve a redistribution of power and acceptance that Aboriginal and Torres Strait Islander peoples are the key decision-makers in our own lives.
Participation in decisions that affect us based on free, prior and informed consent and good faith

Article 18 of the Declaration sets out the right of Indigenous peoples to participate in decisions that affect us. 
The right to participate in decision-making is a fundamental part of our capacity to exercise our right to self-determination and other rights set out in the Declaration. 

Three key elements are involved in ensuring our effective participation in decisions that affect us. They are contained in Article 19 of the Declaration:

· Duty to consult –  Governments (or States) have a duty to consult with Indigenous peoples ‘whenever a State decision may affect indigenous peoples in ways not felt by others in society’, even if their rights have not been recognised in domestic law.
   
· Good faith – Governments must consult and engage with us in good faith which ensures that decision-making processes are fair, cooperative and consistent with our cultural practices. Consultations should be ‘carried out in a climate of mutual trust and transparency’; this incudes providing sufficient time for Indigenous peoples to engage in their own decision-making process, and participate in a manner consistent with their cultural and social practices; and the objective of consultations should be to achieve agreement or consensus. 

· Free, prior and informed consent
 – The principles of free, prior and informed consent requires that third parties in decision-making processes affecting Indigenous peoples enter into equal and respectful relationships with us. This principle applies not only to administrative acts and decisions, but also to the legislative process itself. Communities can also apply this principle in their local governance arrangements. There should be no coercion or manipulation used to gain consent. The principle is not a right of veto,
 but if consent is sought in good faith, it allows Indigenous peoples to say no to a proposal.
  
Together, these aspects of the right to participate in decision-making mean that Indigenous peoples must be recognised and treated as substantive stakeholders in the development, design, implementation, monitoring and evaluation of all policies and legislation that impact on our well-being.

So, how are the elements of a duty to consult, good faith, and free, prior and informed consent reflected in a framework for effective governance in Indigenous communities? And what does participation in decision-making look like in practice? 

Effective participation must ensure that decision-making which affects Aboriginal and Torres Strait Islander peoples takes into account our aspirations and worldviews. As such our participation in decision-making has two distinct parts, internal participation and external participation:

· Internal participation includes Indigenous governance, legal systems, institutions and internal decision-making structures and processes.

· External participation includes participation in electoral politics, participation in parliamentary processes, and direct participation in the broader governance environment.

In order for us to be able to exercise our right to participate in decision-making regarding the terms of projects, policies and laws that affect us, governments and external stakeholders need to:

· respect and support our representative and decision-making processes and structures 

· provide us with complete access to all relevant information in a culturally appropriate manner, including in our own languages

· engage with our peoples and our representative organisations in a cooperative and fair manner that is respectful of our needs and priorities

· provide us with adequate timeframes to make a decision

· allow us to say no.

Our participation in decision-making ensures non-discriminatory treatment and equality before the law, and recognises the cultural distinctiveness and diversity of Indigenous peoples. 

Our participation in decisions that affect us is critical to achieving effective Indigenous governance as it enables communities to determine our priorities for development, own the solutions to the challenges we face, achieve our aims and consequently improve our quality of life.

Respect for and protection of culture

Effective governance in any community needs to reflect the culture of the people being governed. Culture has been described as:

…a complex and diverse system of shared and interrelated knowledge, practices and signifiers of a society, providing structure and significance to groups within that society… Shared knowledge including collectively held norms, values, attitudes, beliefs…while cultural practices are evidenced in the language, law and kin relationship practices of a society.

All peoples have this right to culture; it is affirmed in the Universal Declaration of Human Rights – everyone has the right to freely participate in the cultural life of the community.
 It is also affirmed in the International Covenant on Economic, Social and Cultural Rights (ICESCR)
 and ICCPR.
 

However, in Australia today, the broader governance environment does not effectively reflect or accommodate the cultures of Aboriginal and Torres Strait Islander peoples. In Australia, we must recognise that we have hundreds of nations of Aboriginal and Torres Strait Islander peoples, each of which has its own distinct cultural norms, law, language and identity. To achieve the aims of Aboriginal and Torres Strait Islander communities, governance structures and processes must promote and protect our cultures. 

The Declaration articulates Indigenous peoples’ right to culture in Articles 8(1), 11(1), 15(1) and 31(1), and includes our right to maintain, protect and practice our cultural traditions and cultural heritage. The responsibility of governments to respect and protect our culture is also set out in Articles 8(2)(a), 11(2) and 14(3) of the Declaration. This includes the requirement to provide effective mechanisms to protect:

· our integrity as distinct peoples

· our cultural values

· our cultural, intellectual, religious and spiritual property

· our children’s access to an education in our own language. 

The Declaration reinforces our rights to have governance structures and processes that are compatible with respecting and protecting our culture. Culture within the context of our Indigenous governance is about enabling us, as Aboriginal and Torres Strait Islander peoples, to continue our customary and historical – as well as our contemporary – ways of organising ourselves and making decisions about matters that affect us. 

The role of governments and other external parties in enabling effective governance in Aboriginal and Torres Strait Islander communities involves ensuring sufficient cultural competency to engage with Aboriginal and Torres Strait Islander peoples. Engagement must be conducted in a manner which respects our cultures and thereby facilitates our genuine participation in decision-making that affects us. 

Respecting and protecting our cultures also impacts on other human rights principles in the Declaration. In itself, fulfilling our right to maintain our cultures is a right we are entitled to enjoy equally to all other Australians, without discrimination.
Equality and non-discrimination

The principles of non-discrimination and equality are set out in Article 26 of the ICCPR:

All persons are equal before the law and are entitled without any discrimination to the equal protection of the law. In this respect, the law shall prohibit any discrimination and guarantee to all persons equal and effective protection against discrimination on any ground such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.

Racial discrimination is defined in Article 1(1) of the International Convention on the Elimination of Racial Discrimination 1979, (ICERD) as:

…any distinction, exclusion, restriction or preference based on race, colour, descent or national or ethnic origin which has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of human rights and fundamental freedoms in the political, economic, social, cultural or any other field of public life.

Indigenous peoples’ right to non-discrimination and equality is specifically affirmed in Articles 2 and 9 of the Declaration, which articulates the right for us to be ‘free and equal to all others’ and to be ‘free from any kind of discrimination’. Articles 8(2)(e), 15(2) and 22(2) of the Declaration outline the positive obligations on governments to take effective measures to prevent racial discrimination, and promote tolerance and good relations among Indigenous peoples and other segments of society. Equality has two elements, formal and substantive equality:

· Formal equality relies on the concept that all people should be treated identically regardless of difference. 

· Substantive equality acknowledges that rights, opportunities and access are not equally distributed throughout society and a ‘one size fits all’ approach will not achieve equality.

The Human Rights Committee, which oversees the implementation of the ICCPR, has adopted a substantive equality approach and indicated that equality ‘does not mean identical treatment in every instance.’
 Substantive equality can be created by policies that provide redress for racially specific aspects of discrimination such as cultural difference, historical subordination and socio-economic disadvantage.

In considering how to achieve the goals of Aboriginal and Torres Strait Islander peoples, it is clear that the governance arrangements which work for the broader Australian society do not work for our communities. The current governance arrangements are not achieving sustainable development in our communities. This means that while the compliance and accountability regimes should be consistent, in order to achieve equality there must be different governance arrangements to those in the broader community. 

(ii) Achieving the aims of Aboriginal and Torres Strait Islander peoples: implementing the Declaration through effective governance

The Australian Government is committed to improving the exercise and enjoyment of human rights by its citizens and this is demonstrated through its work on the National Human Rights Framework and the development of the National Human Rights Action Plan.
 

However, as I have outlined in Chapter 1, this commitment has been inconsistent in terms of the Declaration. After signing the Declaration in 2009, the Government rhetoric was very positive, but since then the Government has argued that it has no legal obligation to implement the Declaration.
 

The Declaration is a remedial instrument that offers a blueprint to improving the human rights of Aboriginal and Torres Strait Islander peoples; it is not a threat to Australia’s statehood. As a summary of the international human rights framework as it affects Indigenous peoples, the Declaration is a practical tool for achieving effective governance in Aboriginal and Torres Strait Islander communities. While the Declaration is not given due recognition in Australia’s governance framework, effective governance in Aboriginal and Torres Strait Islander communities will continue to elude us. And while effective governance eludes us, development outcomes will continue to be poor. 

If governments are serious about improving the well-being of Aboriginal and Torres Strait Islander peoples, they must embrace the principles in the Declaration and work in partnership with Aboriginal and Torres Strait Islander people to implement them. Implementing the principles of the Declaration, involves acknowledging the importance of governance in the broadest sense. In particular, it requires an understanding and acknowledgement that effective governance in Indigenous communities is about the roles of and relationships between our communities, our organisations, and external influences, especially governments.

(d) The three components of effective governance in Aboriginal and Torres Strait Islander communities

The evidence regarding the ‘Indigenous governance environment’ in Australia shows us that in order for Aboriginal and Torres Strait Islander people to be able to achieve our aims, there are several parties with different roles to play: Aboriginal and Torres Strait Islander people in our own communities and governments (and other external stakeholders). The evidence highlights that there are three intricately connected components to effective governance in Aboriginal and Torres Strait Islander communities:

· community governance 

· organisational governance 

· the governance of governments, and other external influences. 

Effective governance in Aboriginal and Torres Strait Islander communities depends largely on the relationships between the components and between the parties. Each of these components and the relationships linking them must be grounded in and promote the principles of: self-determination; participation in decision-making, good faith, and free, prior and informed consent; respect for and protection of culture; and non-discrimination and equality.

In answer to the question ‘what works’, the consistent finding is that having genuine decision-making power in the hands of communities is critical to achieving sustainable development.
 

The evidence shows what Aboriginal and Torres Strait Islander people need to do to achieve effective governance in our communities and thereby achieve our aims. It also shows what government needs to do to enable effective Indigenous governance and ultimately to enable Aboriginal and Torres Strait Islander people to achieve our aims. 

Each of the three components is discussed below, while Image 2.1 represents the components and essential founding principles in any model of effective Indigenous governance.
  

Image 2.1: Facilitating effective, legitimate and culturally relevant Indigenous governance

[image: image7.emf]
(iii) Community governance

Effective Indigenous governance must start with us – with our peoples and our communities.

This part of the governance framework is informed completely by Aboriginal and Torres Strait Islander peoples and communities. 

Effective community governance is underpinned by our cultures, including traditional laws, customs, norms, and values as well as our contemporary cultural norms and values. In order to achieve legitimate community governance arrangements (ie that have a clear mandate from the community) our organisational structures and processes must be based on culturally legitimate representation and leadership that reflects our traditional and contemporary values and conceptions about the organisation of authority and exercise of leadership.

Underlying ... principles of good governance is the issue of legitimacy and mandate. Each community and region will have to find some degree of match or 'common ground' between the types of governing structures and procedures it wants to develop, and the culturally based standards, values and systems of authority of community members. 

In practice, this means that community governance is based on a solid foundation of self-determination. Effective community governance provides the mechanisms by which Aboriginal and Torres Strait Islander peoples determine our priorities; define who has the authority and responsibility to achieve them; and involve all community members in developing the processes by which our aims can be achieved.

Aboriginal and Torres Strait Islander communities need to strengthen our own community governance institutions that are derived from our own cultures, in order to support effective community governance:
 

Institutions are the ‘rules of the game’, ‘the way things are, and are to be done’. Institutions can be formal and informal; for example, legal and judicial procedures, constitutions, policies, regulations, kinship systems, behavioural and gender norms, values, beliefs, ethical, legal and religious systems, and so on. Governance is greatly strengthened when Indigenous people develop their own rules rather than simply adopting externally created institutions, and when they also design the processes by which they will enforce their rules.

In the context of the broader framework, Aboriginal and Torres Strait Islander communities have most control over the community governance component, 
 although this doesn’t discount the need for engagement with governments and other external parties. This engagement most often occurs through our organisational governance.

(iv) Organisational governance  

Effective organisational governance enables our organisations to achieve the goals of Aboriginal and Torres Strait Islander peoples, and deliver services to our communities. Aboriginal and Torres Strait Islander organisations with effective organisational governance incorporate community governance structures which can facilitate and contribute to effective community governance, enabling communities to respond to their own challenges and service delivery needs. They also provide an interface between community and external stakeholders, particularly governments.

To be effective, Aboriginal and Torres Strait Islander organisations have to be both legitimate within the communities in which they operate, and fulfil the requirements of the broader governance environment, including legislation and funding requirements. 

Legitimacy in community can come about in a variety of ways, as will be seen in the case studies in Chapter 4. In principle, though, the governance of an organisation must be consistent with the governance culture of the community in which it operates. 

Aboriginal and Torres Strait Islander organisations fulfil a range of roles which tend to fall into two categories – advocacy or representative roles, such as those of representative councils or women’s groups, and service delivery roles, such as those of the Aboriginal Medical Service. Many organisations fulfil a combination of these types of roles. The governance arrangements of these organisations might need to be different, according to the governance culture of the communities in which they are based and the purpose of the organisation. 

Much focus has been placed on building the corporate governance capacity of Aboriginal and Torres Strait Islander organisations.
 For example, the Office of the Registrar of Indigenous Corporations (ORIC) has reported that during the period 2011-2012, it delivered governance-related training to 629 participants from 154 organisations. 
 

However there has not been a parallel focus on community governance or the governance of governments. While ORIC aim to 'ensure that incorporation models, processes and support services fit within the specific culture of the community and locality' training provided is centred on ‘ORIC’s commitment to increase corporate governance knowledge, skills, efficiency and accountability’.
 

Governments’ failure to acknowledge and resource broader governance capacity-building has narrowed the focus to ‘organisational management and compliance competencies rather than… the broader process of Indigenous self-determination’.
 

However, organisational structures which work well are those which are not imposed from outside but which reflect and respond to different local conditions and relationships.
 For example, one study found that Aboriginal and Torres Strait Islander organisations were more likely to be successful if they: 

· had effective control over their operations

· paid as much attention to internal accountability (ie the community members who benefited from the organisation) as they did to external accountability (such as reporting to funding bodies and the corporate regulator)

· managed close relationships or cultural obligations well.

Dodson and Smith have explained how a successful Indigenous organisation blends community governance requirements and requirements of the broader governance environment:

Cultural match is not simply a matter of importing romanticised views of traditional Indigenous structures or authority, and expecting them to handle economic development decisions, financial accounts and daily business management. Creating a cultural match is more about developing strategic and realistic connections between extant cultural values and standards, and those required by the world of business and administration.

This balance is difficult and Aboriginal and Torres Strait Islander organisations are often on the ‘sharp end’ of the requirement to manage the differences between the governance cultures of community and government. The legislative, regulatory and funding requirements on Aboriginal and Torres Strait Islander organisations mean that organisations either do not reflect legitimate community governance arrangements, and are therefore likely to be less effective, or that organisations have to manage two systems of accountability. 

Aboriginal and Torres Strait Islander organisations frequently manage the tensions caused by the dual system of requirements. There are ways of creating and establishing organisational structures and principles ‘which are robust enough to encompass and engage the often divergent Aboriginal and non-Aboriginal values and practices.’
 This requires organisations to be culturally appropriate and meaningful but ‘also facilitate effective engagement with the dominant society rather than limiting it.’
 

Aboriginal and Torres Strait Islander organisations with good governance are innovative hybrids which combine the features of the community’s governance culture with the requirements of the governments’ governance culture. They:

· are legitimate (and representative if necessary) in the eyes of the community 

· have transparent and efficient decision-making and dispute resolution procedures that encompass cultural values and community governance 

· are accountable to the people they represent and service as well as to any external, partners, stakeholders and funding providers

· have the capacity to meet the requirements of the law and its funding providers

· facilitate, not obstruct, productive relationships with government and other external stakeholders.

While incorporating conflicting governance cultures can place significant pressure on organisations, successful Aboriginal and Torres Strait Islander organisations are able to straddle two worlds and use checks and balances from both governance cultures to enable this.
 However, the ease with which this balance can be achieved is dependent on the actions of governments.

(v) The governance of government and other external influences 

The governance of government impacts significantly on the other two components within the framework, and the evidence confirms that it can play a determining role in whether or not we achieve our aims. In fact, ‘it seems that many of the capacity ‘problems’ in Indigenous community [and organisational] governance stem from a disabling, rather than enabling environment or system.’

In particular, government affects Aboriginal and Torres Strait Islander governance through legislation, policies, and bureaucratic practices and decision-making. The evidence has repeatedly demonstrated that it is the entrenched failure of the governance of governments that is the major impediment to Indigenous people developing and sustaining our own governance arrangements. 

There are three areas of the governance of governments that are critical to enabling effective governance for Aboriginal and Torres Strait Islander communities:

· the capacity and skills of government

· the administrative burden of government

· the overarching relationship between Aboriginal and Torres Strait Islander peoples and communities and government.

The capacity and skills of government 

It is a great, and sad, irony: the very aim of building capacity in indigenous communities is undermined because many of those charged with the task lack the capacity to do their jobs.
 

Essential services are often delivered to Aboriginal and Torres Strait Islander people by non-Indigenous organisations, either government, non-government organisations or private companies. The way these organisations are run and the basis on which they work with Aboriginal and Torres Strait Islander peoples is critical to achieving outcomes for the people they service. This includes the cultural competency of management and the staff working on the ground, and the way in which capacity is transferred to the community in the process of delivering services. 

There have been a raft of reports from inside and outside government, finding that governments’ own capacities have a significant impact on the ability of Aboriginal and Torres Strait Islander communities and organisations to govern appropriately and achieve our aims. 

A major concern with regard to the capacity of government officers is the lack of cultural competency. For example, the Northern Territory Coordinator-General for Remote Service Delivery observed:

Many of those charged with the implementation of government policy and the delivery of programs in Aboriginal towns in the Northern Territory often have a very limited understanding of Indigenous people and their cultures. This has led to generations of interaction and intervention based of the perceptions of the non-Indigenous world on what constitutes success, and has continued to fail to support Aboriginal people in determining and meeting their own aspirations.

The 2010 Strategic Review of Indigenous Expenditure also found that a key challenge to effective service delivery included equipping those delivering the services with the skills needed to engage effectively with the Indigenous people they are supporting.

As discussed above, the key differences between what constitutes effective governance generally and what constitutes effective governance in Aboriginal and Torres Strait Islander communities differs greatly. As such, the approach taken by governments to development in our communities is misguided and does not align with the actual needs of the communities. Consequently, the tools developed to measure outcomes are often ineffective. Instead of measuring development outcomes, government measures the number of transactions or money spent.
  This is demonstrated in a recent Australian National Audit Office report on an early childhood initiative:

The performance indicators in use relate to the number of service providers and the timeliness of enlisting new service providers. The indicators, while helpful to measure activity under the program, do not provide sufficient insight into the program’s achievements with regard to improving access to and use of maternal and child health services.

The Australian Government is well aware that it must change the paradigm within which administrative requirements are applied to a focus on community outcomes rather than compliance.
 This change of paradigm will require an investment on Governments’ part to change its internal culture to one focused on understanding its role in facilitating outcomes for communities rather than controlling them. 

The administrative burden of government

Governments lack of understanding of its role in enabling effective governance in Aboriginal and Torres Strait Islander communities’ results in significant and unnecessary administrative burden. For example: 

· different governments and government agencies are not coordinated: different layers of legislation interact with each other and processes vary between agencies
 

· funding is often provided on a short-term basis and the requirements of government agencies are often onerous in proportion to the amounts of funding available or provided

· the unstable policy environment creates uncertainty and additional administrative burden.
 

‘Fragmented or rapidly changing government processes; overload of reform and change initiatives; ad hoc funding; poorly coordinated and monitored programs; and multiple accountability requirements (red tape)’ disable communities and organisations capacity to deliver outcomes and achieve their aims. 

The 2004 House of Representatives Committee on Aboriginal and Torres Strait Islander Affairs’ Report into Capacity Building and Service Delivery in Indigenous Communities recognised that governments need to improve their ability to communicate, cooperate, and integrate among themselves, as well as the ability to develop good communication and genuine partnerships with Indigenous communities.

Hunt and Smith have argued that governments need to:

better coordinate internally; reduce the number of separate departmental and program-specific consultations with communities; rationalise government program delivery; undertake a community-development approach to governance building’ reduce the large number of different funding mechanisms and give more broad-based, longer-term funding linked to broad community development goals.
 
The overarching relationship between Aboriginal and Torres Strait Islander peoples and communities and government

As discussed throughout this chapter, enabling effective governance in Aboriginal and Torres Strait Islander communities requires relationships between governments and those communities based on trust, mutual respect and genuine partnership. This relationship is currently on very shaky ground.

The tension that currently underpins this relationship stems from the inherent imbalance of power between Aboriginal and Torres Strait Islander peoples and governments. This plays out through governments relegating Aboriginal and Torres Strait Islander governance structures to an advisory, consultative or service delivery role; or dismantling them altogether. This is discussed further in Chapter 3. 

Dr Jonas as Social Justice Commissioner said that the ‘service delivery model’ of governments’ Indigenous affairs policy over the last 30 years has ‘operated, no doubt unintentionally, to constrain Indigenous social and economic development.’
 

The current relationship reduces governance in Aboriginal and Torres Strait Islander communities to being about financial management and the delivery of government services. Stephen Cornell describes this approach as ‘self-administration’: 

saying to Aboriginal communities, if you can demonstrate that you can adopt the best practices of western corporate governance or administration, as laid out by us we’ll let you run the programs we design and fund for you. You can administer yourselves as long as you do it the way we would do it.

In doing this, governments insist on retaining control over Aboriginal and Torres Strait Islander people’s lives. 

The Government appears reluctant to relinquish any control over decision making or resource allocation and accordingly, they have set a narrow basis for the relationship between Indigenous peoples.
 
The evidence shows that this approach is unlikely to yield the results government and most importantly Aboriginal and Torres Strait Islander people want. What works is real decision-making power in the hands of Aboriginal and Torres Strait Islander peoples:

supporting them as they wrestle with the governmental design challenge, expecting that they will make mistakes but recognising that over time, their own resourcefulness is likely to come up with more effective solutions to governance problems than outsiders are likely to do.

In 2004, the House of Representatives Committee concluded that that what is required is a power shift to enable genuine partnerships and shared power arrangements.
 Hunt argues the need for a power shift as follows: 
Until greater power and resources are shifted into Indigenous hands—whether to communities or organisations at various levels—whatever individual capabilities there are will not be transformed into capacity … Despite the language of ‘partnership’ which implies some sort of equality and mutuality in the relationship, in reality, Indigenous organisations and communities are essentially contractors required to meet stringent accountability requirements set by government—a situation in which government holds the power. This is not a situation in which agreed evaluative standards have been negotiated by partners, and in which accountability downwards to clients is seen as more important than accountability upwards to political masters.

This does not mean that government simply transfers power and walks away from Aboriginal and Torres Strait Islander communities. 
A new relationship needs to be negotiated. Governments have to accept that the way to achieve the sustainable economic and social development to which they are committed is to relinquish some of their power and come to a genuine power-sharing arrangement with Aboriginal and Torres Strait Islander communities. 

The question which arises, though, is whether governments really see themselves in partnership with Indigenous communities or organisations, at whatever level, in recognition of significant cultural differences between ‘mainstream’ Australia and Indigenous people as First Nation people, or whether, philosophically, government treats Indigenous people merely as disadvantaged citizens.

2.4 A framework for effective governance in Aboriginal and Torres Strait Islander communities

From the extensive research, I can see that there are some well-understood principles for enabling and supporting effective Indigenous governance. Distilled, the overall picture can be presented as a framework for effective governance in Aboriginal and Torres Strait Islander communities. 

The framework outlined below is an amalgamation of the key human rights principles and the three components of effective governance in Aboriginal and Torres Strait Islander communities.

Through this framework, Aboriginal and Torres Strait Islander communities can see what they need to focus on to build governance capacity within our own communities and organisations. 

External parties, such as government, involved in delivering services or developing capacity in Aboriginal and Torres Strait Islander communities can also see their role in this framework and how they can best contribute to Aboriginal and Torres Strait Islander people achieving our community aims and priorities. The framework particularly addresses the governance of governments because government is the largest external influence on Indigenous governance.

The intricate relationships involved in the framework for effective governance in Aboriginal and Torres Strait Islander communities means that all components are interconnected. There is significant overlap between the factors and principles involved. Outlined below are the key components in the framework for effective governance in Aboriginal and Torres Strait Islander communities. It should not be read as a checklist but rather as a picture of how successful interactions in the Indigenous governance environment would look across the three components. 

	Text Box 2.10: Framework for effective governance in Aboriginal and Torres Strait Islander communities

	Community governance

Effective governance in Aboriginal and Torres Strait Islander communities starts with community governance, and community governance is based on self-determination. 

Community governance is up to Aboriginal and Torres Strait Islander peoples. Aboriginal and Torres Strait Islander peoples need to decide what it is we want to achieve and how we want to organise ourselves to achieve that. Each community – be it a discrete remote community, a traditional nation, an urban community, a regional community, or the national community – should invest in strengthening, re-building or in some cases building anew, community governance structures and mechanisms. Some or all of the elements of this process will be harder for some communities than others. 

Strengthening community governance arrangements involves Aboriginal and Torres Strait Islander people:

· drawing on their unique governance cultures and traditions, and working from a basis of respect for and protection of culture

· determining what constitutes legitimacy for each community – who can speak when, for whom, to whom, and regarding what? This includes ensuring the vulnerable within communities are represented and have a voice

· establishing processes:

· for the community to participate in decision-making to determine priorities and aspirations 

· for engaging with the broader governance environment 

· that ensure accountability to community 

· incorporating what communities decide regarding legitimacy and representation into the structures and functions of community organisations 

· insisting on the community governance culture being respected in relationships with other parties in the Indigenous governance environment.

Community governance must be the foundation of all governance structures, processes and relationships involved in the Indigenous governance environment, including organisational governance and the governance of governments. 

Organisational governance

There are two arms of organisational governance in the framework for effective governance in Aboriginal and Torres Strait Islander communities: one relates to advocacy and the representation of community, for example representative councils, and the other relates to service delivery, for example the Aboriginal Medical Service. Sometimes our organisations play both these roles, and both are often built on representative structures.

Effective organisational governance enables our organisations to get things done. 

To be effective, an Aboriginal and Torres Strait Islander organisation needs to strike a balance between legitimacy within community and the requirements of the broader governance environment. This requires our organisations to:

· reflect and incorporate community governance and authority structures in their structures and processes, so far as is appropriate considering the purposes of the organisation

· be accountable to community for outcomes as well as to any external partners, stakeholders and funding providers

· have sound corporate governance structures and processes, including for example: separation of powers, where necessary; appropriate and transparent decision-making and dispute-resolution mechanisms; human resource, information and financial management systems; and performance evaluation, accountability and reporting systems  

· ensure that they have capacity to engage with and fulfil the legislative, regulatory and funding requirements imposed by government.

Governance of governments

Ultimately, government needs to be open to developing a new relationship with Aboriginal and Torres Strait Islander peoples, based on a recognition of shared sovereignty and self-determination within the Australian nation.

The role of governments in the framework for effective governance in Aboriginal and Torres Strait Islander communities is to support, enable and empower Aboriginal and Torres Strait Islander peoples and organisations. To do this, governments need to ensure all interactions with Aboriginal and Torres Strait Islander communities and organisations are based on respect for community governance. Governments must:

· recognise that empowerment is key to achieving the cultural, social and economic development goals of Aboriginal and Torres Strait Islander people

· remain focused on an outcomes-based approach and therefore base all policies, legislation and administrative practice on a foundation of respect for self-determination, including:

· respecting and supporting our representative and decision-making processes and structures

· broadening support for organisational governance capacity building by investing in our institutional capacity building as well as our service delivery capacity

· ensuring we are able to participate in decisions which affect us, including by providing us with complete access to all relevant information in a culturally appropriate manner, including our own languages and providing us with adequate timeframes to make a decision

· ensure that government policy and practice does not diminish our community and organisational capacity by:

· coordinating and reconciling different legislative, policy, program and administrative arrangements within and between governments

· building on existing strengths instead of making major policy and legislative changes on a regular basis, which requires communities and organisations to regularly amend their compliance practices

· reforming funding and reporting processes so that the work required of our organisations is proportionate to the funding granted and organisations have longer-term funding certainty 

· acknowledging the resources required to engage, and therefore properly resourcing organisations to engage effectively with government 

· ensuring appropriate levels of cultural competency and skills in all staff engaged in managing and delivering services to our communities

· measure the contribution of government and government funded initiatives using outcomes-based targets, rather than transactional targets.

The relationships between all of these components and parties must be based on good faith. This means ensuring that participation in decision-making occurs in a cooperative and fair manner and ensures transparency and fairness for all members of our communities.


2.5 Conclusion and recommendations

Effective, legitimate and culturally relevant Indigenous governance is essential ingredient for Aboriginal and Torres Strait Islander peoples to address the significant challenges that we face. 

The three key components of effective governance in Aboriginal and Torres Strait Islander communities– community governance, organisational governance and the governance of governments - each have a role to play in empowering Aboriginal and Torres Strait Islander communities to achieve sustainable economic, social and cultural development outcomes that align with our determined priorities. 

Governments should recognise our right to self-determination and work in ways that operationalize the principles of the Declaration.  Sometimes this simply means getting out of the way, removing the swathes of red tape and giving our communities the time and space to take stock, make decisions and take control. Sometimes it means providing support and building capacity. Serious consideration of the framework outlined in this chapter will significantly increase the cultural competence of governments so that they can assist us in achieving our goals and improving the quality of life experienced by Aboriginal and Torres Strait Islander people.

Our organisations need to be transparent, accountable and robust in their support of the community. Our organisations must be underpinned by our community governance. They must also have the corporate governance capacity required by the legislative and funding frameworks in which they operate.

Finally, community governance is where self-determination is exercised. While governments and our organisations should support this, effective governance for Aboriginal and Torres Strait Islander people’s needs to start with us – with our peoples and with our communities. If we are to truly exercise our self-determination, we need to apply the principles of the Declaration internally in our own decision-making. We must ensure that they are reflected in our governance structures; and we must comply with them and promote them as the minimum standard required for others who seek to engage with us.

Recommendations

2.1
That the Australian Government acknowledges that effective Indigenous governance is central to sustainable development in Aboriginal and Torres Strait Islander communities.

2.2. 
That the Australian Government builds its own capacity to enable and support effective Indigenous governance. 

2.3  
That all governments properly resource Aboriginal and Torres Strait Islander communities to strengthen their contemporary governance structures. This resourcing must be part of a new relationship between Aboriginal and Torres Strait Islander peoples and governments based on genuine power-sharing and partnership. 

Chapter 3: Local government reform and the Intervention: disempowerment in the Northern Territory

3.1 Background

The period since 2007 has been one of great upheaval in remote Northern Territory Aboriginal communities. Local government reforms coincided with the Northern Territory Intervention.
 Around the same time reforms to Community Development Employment Projects (CDEP), housing arrangements, remote service delivery, and homelands policy were also introduced. The extent and regularity of imposed change faced by remote Northern Territory Aboriginal communities has unsettled the governance structures and shifted decision-making responsibility from communities to centralised government institutions.
 

This chapter illustrates the complexity of governance in Aboriginal and Torres Strait Islander communities’ particularly in remote areas
, and demonstrates how Aboriginal communities in the Northern Territory have suffered acutely from government impositions over the last five years.

It examines two of the abovementioned policy reforms: the amalgamation of Aboriginal Community Councils (Community Councils) into new ‘Super Shires’ as part of the local government reforms  in 2008; and the Northern Territory Intervention which commenced in 2007. In particular, this chapter highlights how imposed changes by governments, and sometimes several governments at once, cause significant upheaval for communities. For example, local government reforms and the Intervention measures were introduced by different levels of government, but were indistinguishable to many community members.

The cumulative effects of these policies disempowered communities and the nature of the interrelated impacts must be understood together.    

Focus will be given to the ongoing trend of governments to proceed with policies that have been developed with little or no genuine engagement with Aboriginal and Torres Strait Islander peoples. 

The localised variability in governance structures, both formal and informal, means that I am taking a broad view in this chapter, with the understanding that the governance situation is different across communities. Some communities may prefer the new arrangements. However, as demonstrated below, the overwhelming evidence to date is that the local government reforms and the Intervention have resulted in disempowerment and distrust.

3.2 Local government reform: Shires

In 2006 the Northern Territory Government embarked on a process of local government reform. The Northern Territory Government argued that the reforms were necessary because smaller Community Councils were financially unsustainable and amalgamating Community Councils into Shires covering broader regions would result in better service delivery and improved outcomes.

The reforms were implemented in under two years and involved the amalgamation of around 60 Aboriginal Community Councils into eight new Shires on 1 July 2008.
 Initial plans were for the amalgamations to include all Community Councils across the Northern Territory. However after fierce resistance to the amalgamation by some communities, the plans to form a ninth ‘Top End Shire’ in the rural areas around Darwin were scrapped and the existing Community Councils retained.
 This caused some communities outside the proposed 'Top End Shire' area, who had engaged in the process of amalgamations on the understanding that the reforms were inevitable, to feel as though they had been treated unfairly.

As can be seen in Image 3.1, the reforms drastically changed the governance landscape in the Northern Territory.

	Figure 3.1 - Comparison map of Community Councils and Shires 
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The impact of the reforms has significantly diminished the capacity of communities to determine and address their specific needs. While the Community Council model was not working well in every context, Community Councils themselves had provided a vehicle through which communities balanced their particular community decision-making models with the structures required by government. In contrast, the establishment of the Shires removed the capacity for discrete Aboriginal communities to prioritise their own issues. Instead, the Shires model has centralised decision-making regarding service delivery across many communities. Completely removing the Community Councils disrupted the balance which had carefully evolved over many years.  

The following analysis should not be seen as criticism of the operation of any specific Shire. Nor am I dismissing the impact of the difficult environment in which Shires operate. I have heard some positive stories and know many people are working hard to make the Shires system work as well as possible for their constituencies. 

I am particularly grateful to Gulf/Roper Shire Mayor Tony Jack and CEO Michael Berto and their staff who have hosted me on two occasions and have provided in depth briefings on the challenges facing these new Shires. 

The failure of many systemic aspects of the design, implementation and functioning of the reforms is too overwhelming to ignore. It is ironic that many of the systemic failures attributed to Community Councils such as unsustainable funding are now emerging in the amalgamated Shires. These failures will be further explored later in this Chapter.

(e)  Community Councils before amalgamation 

The Northern Territory moved to allow Aboriginal self-government at a local council level from 1978. From this time local governing bodies and Community Councils were established across the Northern Territory, with a large growth in the number of Community Councils through the 1980s and 1990s.
 

These Community Councils had broader responsibilities and a greater degree of autonomy and flexibility than other local government councils. They had control over community priorities and the manner in which services were delivered; and they had the authority to make a wide range of decisions ordinarily outside the remit of local councils. 

Because of the many and varied roles they played in service delivery, government interface, and dispute resolution, Community Councils were a central part of communities.

(i) Roles of Community Councils

In order to meet the communities’ needs, the role of Community Councils was broad and varied. They had developed over time in response to specific needs and as such communities felt the structures provided a certain amount of community control and ownership. In fact, communities had come to accept the Community Councils as formal decision-makers, representatives to government and service deliverers of the community.
 

Because of this broad role, there is a need to look beyond the administrative role and the narrow economics of Community Councils when assessing them. The community reliance and attachment to their local organisations is an ‘expression of Aboriginal and Torres Strait Islander cultural identity within Australian society’.

For example, Community Council members would often accept that broader responsibilities such as organising funerals or addressing community issues were part of their role.
 They also provided cultural leadership and broader community organisation.
 

Advocacy and government interface role

Community Councils took on a role as advocate for local communities, lobbying government and navigating bureaucratic systems to receive grants to ensure they had the funding to continue to provide services to the community.

In this role, Community Councils were a body with which Territory and Australian governments could consult to determine community needs and priorities. Individuals within communities understood the way Community Councils represented their interests to government. Over their many years of operation, Community Councils had developed individually tailored approaches to their interface role with governments. This enabled input and decision-making based on community governance structures as well as a mechanism to feed those decisions regarding their communities’ needs to government.

Service delivery role

Community Councils were often the sole service provider in their region. They took on many roles because of a lack of private or other government operators. On top of typical core local government functions such as waste management,
 Community Councils were often responsible for additional services such as: 

· aged and child care

· CDEP programs

· power, water and sewerage management 

· weed management

· postal services

· horticulture

· management of community stores 

· airstrip management and maintenance

· community safety responsibilities which sometimes involved the organisation of night patrols or safe-houses

· provision of welfare and employment services to the community.

One significant example is how Community Councils often acted as Indigenous Community Housing Associations. These associations facilitated community engagement in decision-making on issues related to community housing such as tenancy issues and rent models.
 This sometimes extended to making decisions with communities about who would receive housing or how community housing could be best utilised to meet the challenges and priorities of the communities.
 Public housing maintenance and repairs would also often come under the responsibility of Community Councils. I will discuss the new housing arrangements in more detail later in this chapter. 

Many of these services were delivered by the Community Council either without direct funding or with inadequate funds provided through uncertain and administratively burdensome grants.
 

Given the limited resources of Community Councils, the involvement of community members was critical to delivering outcomes. Local people were employed by the Community Council, either through the CDEP program or on the payroll, to provide services to the community.

The ability for the Community Council to employ local people contributed to developing the capacity of those communities. 

Community Councils, for example, had the responsibility, the equipment, and the workforce to maintain roads and fix homes. This meant that despite being under resourced, they were able to act both proactively and reactively to address problems as soon as practicable.

Most importantly, responsibility for service delivery and many aspects of the maintenance of communities was in the hands of the community themselves. Although underfunded, the Community Councils had the power to prioritise resources to implement their decisions. 

I have been told that because of the high degree of decision-making responsibility and local participation in the running of the communities resulted in levels of empowerment for the community; individuals were able to take pride in their town. The Community Council arrangements facilitated people’s ability to make positive and valued contributions to their community.
 

Dispute resolution role

Many Community Councils would use meetings to address local disputes, combining the authority of traditional structures with the legislative authority of the Community Council.
 A community member from Yuendumu commented: 

If it was a community issue and we had a meeting to discuss everything, disputes and violence on the community among family members and sorted out that particular problem that way. That worked, that worked really well. That was the power in the traditional way, the traditional owners as a group no say in this new thing. 

(ii) Challenges faced by Community Councils 

As outlined above, Community Councils had far greater governance and service delivery responsibilities than other local government bodies. The reliance by government on the under resourced and overburdened Community Councils to provide services caused a number of challenges, including:

· The functionality and effectiveness of councils and provision of services varied greatly.

· As small organisations, the capacity of individuals in the administration was often key to their success.

· There was a high turnover of externally sourced (non-community) staff in many Community Councils. 

· There was a perception that some Community Councils were ‘high-risk’ or ‘dysfunctional’.
 Some instances of financial and administrative mismanagement were reported and there were concerns that this system did not contain adequate safeguards to prevent these instances in the future.
 

· Community Councils were highly reliant on Government funding in the form of grants and invoiced services for nearly all of their operations. This added to the burden placed upon their often limited administrative capacity.
 

· Claims of nepotism surrounded the administration of some Community Councils - powerful family and cultural dynamics were said to lead to certain groups dominating decision-making, sometimes to the exclusion of others.

Governments viewed these challenges as deficits exclusive to the Community Council model. However they did not consider the systemic issues that arise from government legislative and policy frameworks that also contribute to the challenges faced by Community Councils. Rather than looking at ways to improve the Community Council model, the Northern Territory Government moved to abolish it.
 

They imposed a new system without adequate consultation or input from the communities, and as a result this system is also fraught with challenges, both to the communities and to the Northern Territory and Federal Governments. 

(f) The reforms: Shires
The new Shires were established by the Northern Territory Government through the Local Government Act 2008 (NT).

The reforms creating the Shires were motivated by a desire to consolidate council service delivery and governance by amalgamating councils into regional centres. The Northern Territory Government believed that small councils were unsustainable and that the consolidation would address the systemic problems faced by Community Councils. The reforms were intended to ensure the delivery of ‘better and more reliable services’ and stronger leadership and governance.
 

In discussing the reforms, the Minister for Local Government acknowledged the ‘fine achievements’ of Community Councils and expressed hope that these achievements could be more consistently reached after the amalgamation.
 The Minister went on to promise communities would ‘be better off’ and that the changes would act to maintain an ‘appropriate sense of identity’ in communities.
 

However, the outcomes of the amalgamations have been concerning. There are several factors in the design and implementation of the new system which have generated anger and distrust and resulted in communities feeling they have had control over their lives removed. I will discuss factors relating to the failures of governance in the new arrangements in more detail below. In particular: 

· The new arrangements lack legitimacy in the eyes of the communities. This has come about particularly through the removal of decision-making authority from communities and the electoral system used to elect Shire councillors.

· The centralisation of control over service delivery has resulted in a loss of community control, including the loss of the power to prioritise and make decisions regarding community needs. This has also resulted in diminished capacity of communities to deliver their own services in line with their own priorities. 

The reforms effectively split previous Community Council responsibilities between two structures. The Shires took over responsibility for the delivery of services and overarching governance roles; while Local Boards were established within the Shires structure in an attempt to retain connection between community governance structures and local government decision-making.

(iii) The legitimacy of the new arrangements 

The beginnings of the Shires did not bode well for their legitimacy in communities. 

The Northern Territory Government undertook a series of consultations and dialogues from 2002-2006 about the potential to reform local government arrangements under the reform agenda of the Building Stronger Regions, Stronger Futures policy. The policy aimed to have flexible timeframes and flexible structures to allow for the development of ‘culturally-based representative and electoral relationships’.
 

However in 2006 the policy and community planning was scrapped and replaced by the one-size-fits-all Shire structures, which were rushed into existence and remain in place today.

The Shires were created by the Department of Housing, Local Government and Regional Services who then appointed CEOs to each Shire. The CEOs had already begun work prior to the first elections of council members to the Shires and this meant that Shire councillors did not have any say in the employment of their own CEO despite the councillors being held responsible for their performance. This also meant that the early decisions establishing new organisational arrangements and processes for each Shire were made by the CEO, often without input and approval by the elected councillors.
  

The creation of the Shires required a more regional focus in the planning and prioritisation of issues rather than only addressing those issues relative to the community from which members were elected.  Consequently, local government representatives now had to make decisions on a broader regional basis, which meant they were required to act as representatives for communities other than their own.

In an attempt to ensure communities were not disenfranchised or excluded from local government processes by the reforms, the Local Government Act 2008 (NT) enabled the creation of Local Boards to act as advisory bodies to the Shires. 

Decision-making authority: from Community Councils to Local Boards 

Local Boards are appointed by the Shire and are made up of members of the community as well as any Shire councillors who represent or reside in the communities’ ward.
 The legislation enables Shires to allow for a form of election or community process to select members of the Local Board. However, Shires are not obliged to set up these boards.
 

The functions of Local Boards are set out in section 52 of the Local Government Act 2008 (NT):

(1) The functions of a local board are: 

(a) to involve local communities more closely in issues related to local government; and 

(b) to ensure that local communities are given an opportunity to express their opinions on questions affecting local government; and 

(c) to allow local communities a voice in the formulation of policies for the locality as well as policies for the area and the region; and 

(d) to take the views of local communities back to council and act as advocates on their behalf; and 

(e) to contribute to the development of the relevant regional management plan and the relevant municipal or shire plan. 

(2) A local board is subject to control and direction by the council.
     

The functions and powers of the Local Boards are very different to those of Community Councils. Table 3.1 provides a comparison between the functions and powers of Community Councils and Local Boards. 

	Table 3.1 - Comparison of Community Councils and Local Boards

	Community Councils 
	Local Boards 

	Decision-making powers
	Act in an advisory capacity – no decision-making power unless delegated by Shire

	Financial delegation and access to resources
	No financial delegation or resources

	Councillors  hold paid positions
	Members are unpaid 

	Councillors elected
	Election process not required, but may be allowed by Shires

	Control over service delivery
	No control over service delivery

	Responsible for delivery of many, varied services 
	No service delivery functions 


In 2010, the Central Land Council (CLC) undertook a scoping study on the governance role of Local Boards. The study looked at six communities located within two Shires and noted that Local Boards operate in very different ways across different Shires. 
 

Ultimately, the CLC found that the Local Board system was an inadequate replacement for Community Councils. 

The report highlighted a number of concerns about the operation of the Local Board system, including: 

· its lack of legitimacy in the eyes of the community

· its failure to ensure communities are represented in local government decision-making

· the culturally inappropriate ways Local Boards worked.
 

Representation and legitimacy

The CLC identified ‘fundamental concerns with the imposed structures and procedures of Local Boards’.
 In particular, it was reported that communities felt their voices had been lost with the amalgamation.
 The loss of power over, and understanding of, community decision-making post-Community Councils was overwhelmingly reported as a cause of ‘hurt and anger’.
 Feelings of powerlessness and damage to community esteem and wellbeing were reported as stemming from:

· confusion as to who was making decisions 

· the lack of financial allocation powers over priorities and resource management to facilitate the implementation of community decisions 

· the widespread perception that Local Boards ‘were less representative; had less authority; had less decision-making power; and had less resolution of community issues than the previous Community Council’

· the non-delivery of projects and programs which the community had identified as priorities 

· the loss of the ability to act directly and quickly in response to issues and solve problems proactively as they arise.

The CLC study also found that Local Boards were not seen as having the authority to represent the community. 
 This was for a combination of reasons.

Firstly, there was very little understanding in communities as to how people were chosen to be on the Local Board. In fact, many Local Board members were unaware as to how they were selected for the Local Board. 
 Expressions of surprise such as the following were common in interviews conducted by the CLC in four of the six communities in the study:

I didn’t know that I got picked to go into that shire, the local board. I just saw my name up on the notice board. They should let people know first.

Secondly, the roles of Local Boards do not incorporate the authority previously held by the Community Councils. As outlined above, members of Community Councils, had accepted responsibilities that were much broader than what was technically required as part of their role as Councillors. When these structures were abolished, many former Community Council members felt that they no longer had the authority to continue these functions. Because of the way in which these roles were perceived, even when former council members became members of the Local Board, the extra functions such as arranging funerals or acting as a representative of the community were no longer considered to be their responsibility.
 

Thirdly, Local Board members are unpaid. This adds to feelings of disempowerment and disrespect in communities. It has damaged the pride of community leaders, who in their paid role as Community Council members made an important contribution to their communities. While many members were once paid in their role as councillors on the Community Councils, they are now expected to fulfil a role on a Local Board for no pay.
  In comparison, Shire staff who attend Local Board meetings receive pay for their attendance. This adds to the power imbalance and the perceptions that community knowledge and expertise is not valued or considered legitimate by Shires in determining and addressing the priority needs of the community.
 This influences the authority and legitimacy of the Local Board members in the eyes of their communities as well as the members’ understanding of their own authority and position in the community. 

Fourthly, Shires are not compelled to follow or even consider Local Board advice. Local Board members have reported going to numerous Local Board meetings but rarely seeing outcomes that reflect their input. This has resulted in widespread disengagement.
  Relationships between Shire staff and community members have been reported as less productive than relationships with the previous Community Councils.
 

Culturally inappropriate conduct of Local Board meetings

The way that Local Board meetings are conducted further alienates communities. They are not run by the Local Boards, they are run by the Shires, with little regard to the ways in which communities would run their own meetings to determine the same range of issues at stake. The strict administrative nature of the meetings is not conducive to Local Board members, and therefore communities, feeling they own the process.   

The CLC reports that community members expressed discomfort about the way in which Local Board meetings have been held. For example, the settings in which the meetings were held are intimidating for some people and not conducive to productive interaction and participation.
 The meetings were not seen as culturally safe by many participants who reported feeling:

· ashamed to speak 

· like no one was listening

· that meetings were dominated by white bureaucrats speaking and delivering information and not engaging 

· that meetings were not inclusive 

· that the manner in which meetings were held did not facilitate community participation, especially for community members with lower levels of confidence speaking English.
 

This view was confirmed by the CLC report which made the finding that: 

The high level of administration and imposed structure of local boards appears to be at odds with the advisory function of local boards. Many local board members in all communities reported feeling ‘ashamed’, ‘embarrassed’, ‘uncomfortable’ and ‘shy’ to speak at local board meetings.

Further, the topics discussed at Local Board meetings were often limited and did not address priority issues in the community.
 

The result of the above factors has been that many Local Board meetings have not gone ahead because of failures to reach the quorum required by legislation. Many members did not wish to remain on the boards because of the ‘genuine lack of community involvement and disempowerment felt by being a member of a Local Board’.
 

The Northern Territory local government electoral system 

Despite the Northern Territory Government being aware that the reforms had the potential to make communities feel disenfranchised, an electoral system for the Shire elections was used which in fact led to the disenfranchisement of some smaller communities. 

The Exhaustive Preferential Voting System was used to conduct local government elections in the Northern Territory from when the Shires were established until March 2012.

Text Box 3.1 describes how the Exhaustive Preferential Voting System works to disenfranchise smaller communities.

	Text box 3.1: The Exhaustive Preferential Voting System  

	The Exhaustive Preferential Voting System operates as effectively holding separate elections for each position using the initial voting and preferences. 

A first candidate is elected by gaining 50% support
 either outright or after distribution of preferences.

Once the first elected candidate is determined, counting starts again. The first elected candidate’s votes are allocated according to preferences. This means that the vote which counted to elect the first elected candidate is counted again in determining the second and subsequent candidates. 

The first elected candidate and subsequent elected candidates’ votes are constantly re-counted which allows for similar candidates, with limited primary support, to fill the remaining positions.  

The result of this system is that candidates from minority groups or smaller communities are unlikely to gain any representation.



When used to elect one person, such as electing a chairperson in an organisation, this system is uncomplicated and generates fair results. However, when used to elect multiple candidates, as it was in electing representatives for Shire wards, this system favours larger groups in communities and often excludes smaller groups from having any representation.

The potential unfairness of this system has been long-recognised in Australia – it has been scrapped in other jurisdictions for precisely this reason.
 

Effect of the voting system on Northern Territory communities 

The results of the Shire elections in the Northern Territory illustrate the unfairness of the voting system. For example, in the November 2008 elections for the South Tanami Ward of the Central Desert Shire, all four councillors elected were from the largest community in the ward, Yuendumu, leaving smaller communities with no Shire representation. Approximately a third of the vote went to candidates from smaller communities of Nyirrpi and Willowra, however none of these voters gained representation by a local candidate due to the way the Exhaustive Proportional Representative System works. The candidates who were elected to the third and fourth (final) seats only received ten and seven primary votes respectively of the 362 votes cast, but received preferences from previously elected candidates.
 

Before the March 2012 council elections, the voting system was changed to the Single Transferable Vote Proportional Representation System. The results reflected a fairer representation of communities. The South Tanami Ward included representation from the two smaller communities of Nyirrpi and Willowra as well as two representatives from Yuendumu.
 A brief explanation of the Single Transferable Vote Proportional Representation System is given in Text Box 3.2.

	Text Box: 3.2 The Single Transferable Vote Proportional Representation System

	Variations of the Single Transferable Vote Proportional Representation System are used to elect the Senate, various state Upper Houses and many local governments.
 It does not allow for the same distortions as the Exhaustive Preferential Voting System as it does not re-count votes which have already been counted to elect a candidate.  Although it is a complex system to administer, it allows for proportional and logical results, allowing fair representation in multi-member districts such as Shire wards in the Northern Territory.
 


I am pleased that the need for electoral reform has been acted upon. However, for the first years of the Shires’ existence, several small communities that had operated with a fair degree of autonomy through their local Community Councils were suddenly left with no representation at the Shire level. Neighbouring communities, with only a slightly larger population, were able to achieve strong representation, heightening the sense of injustice felt caused having an unrepresented community.  

(iv) Service delivery and financial sustainability 

One of the key reasons given for the amalgamation was that communities would get better delivery of services, and that service delivery would be more financially sustainable.

However, from the outset this was questioned by the Northern Territory Grants Commission: 

We know that most municipal councils in the NT are stressed, and we know that is even more the case with community government councils. It follows that the new shires will inherit all of the problems, and then some, of the community governments.
 
Services are now delivered by Shires in a centralised manner and as such have responsibility for a number of core services such as local infrastructure, local environmental health, and local civic services. They have also taken on some of the extra responsibilities previously handled by Community Councils. 

Financial sustainability 

The amalgamation of Community Councils was supposed to allow for a better, more consistent delivery of services and cost less to operate.
 

However, several reports have now examined the financial state of the newly created Shires and found that the reforms have not resulted in the anticipated economies of scale or financial sustainability. 

The Department of Housing, Local Government and Regional Services commissioned a report by Deloitte of the financial sustainability of Shire Councils.
 The report found that none of the Shire Councils was financially sustainable with the current levels of revenue and expenditure. 
 

Other reports have claimed that Shires are still inadequately resourced to provide core services despite receiving more funding than Community Councils.
 

The Deloitte findings were supported by other examinations: 

· An academic review of the amalgamations found no evidence that the consolidation had resulted in cost savings driven by the scale in which they operate.
 

· The Australian Centre of Excellence for Local Government’s (ACELG) review of local government service delivery to remote Indigenous communities also questioned the assumption that creating bigger councils would result in cost savings. This review rejected the basis of the reforms – that economies of scale could be created by amalgamating Community Councils.
 

The reasons for financial unsustainability include the higher costs associated with service delivery in remote areas, which cannot be changed, but also factors that can be changed such as those relating to the governance of government. For example, the Deloitte report raised concerns about the impact on sustainability of burdensome reporting requirements and the short term nature of much of the Shires’ funding.
 These problems were also experienced by Community Councils.
 

Deloitte identified the following problems with grant funding processes:

· There is a lack of consultation by funding bodies with Shires regarding the levels of funding required for adequate service delivery.

· There are delays in approval processes of grants from Government and communication of this approval.

· Grants are often inadequate for their purpose but Shires are in no position to refuse them, as contracts and employment are already in place.

· A lack of certainty adds to problems with long term financial planning and damages Council’s negotiating position when contracting externally, leading to financial inefficiencies. 

· Gifted assets often come with no support for their maintenance and operation, leaving councils with a financial burden to be able to maintain and utilise the assets.
 

Deloitte also found that, as was the case with Community Councils, the financial stability of Shires is heavily reliant on the competence of CEOs.

Impact of centralised service delivery on communities

It is not clear whether service delivery has improved, suffered or is roughly the same under the new arrangements. Although Deloitte did not explicitly consider the effectiveness of Shires from a non-financial perspective, it did make findings and recommendations regarding governance capacity and service delivery. In particular, Deloitte found that in the establishment of Shires, no minimum levels of service delivery had been established and no key performance indicators had been identified by either the Department of Housing, Local Government and Regional Services or the Shires themselves.
 This makes it difficult to evaluate the effectiveness of Shires and assess whether they are providing adequate levels of service. 

What we do know is that centralisation of the control of service delivery is a capacity-diminishing step for communities. The Coordinator-General for Remote Indigenous Services found that community based jobs were replaced with outside contractors as part of centralising services
 which has the effect of undermining community capacity. The review by the ACELG concluded that centralising the delivery of services risks ‘undermining community governance capacity in remote communities and creating a sense that local communities have suffered a loss of local control’.

I also have concerns that service delivery could be compromised in the future as a result of the focus on ‘upwards accountability’ which has accompanied the reforms. Curiously, the Deloitte review appears to recommend that service delivery be compromised as an answer to addressing the financial issues of Shires:

Councils must …. enable clear identification of programs incurring deficits. In the event that sufficient program revenue cannot be raised to achieve at best a break-even position, Councils need to effectively communicate the likely withdrawal of the service to the community and the relevant funding body.
 

Rather than recommending more appropriate funding for the delivery of these services, Deloitte recommended that ‘community expectations surrounding service delivery must be better managed’.
 
Even on a measure of economic efficiencies and rationalisation, the job actually needs to get done – it is not ‘efficiency’ to save money if critical services are not delivered. The Council of Australian Governments (COAG) National Indigenous Reform Agreement has made a commitment that 

remote Indigenous communities and remote communities with significant Indigenous populations are entitled to standards of services and infrastructure broadly comparable with that in non-Indigenous communities of similar size, location and need elsewhere in Australia.
 

Suggesting that Shires scrap the provision of services which are not considered to be financially sustainable may be an appropriate accounting solution in the short term but in the long term it is not a viable solution financially or socially.

If the Deloitte recommendation was accepted and implemented it would see Governments effectively neglecting their obligations to deliver essential services to these communities. Remoteness does not excuse government from fulfilling its obligations under international human rights standards. 

The focus on ‘upwards accountability’ rather than accountability to community is all too common in Aboriginal and Torres Strait Islander affairs. In these types of major changes government is excluding the very people whose lives are affected by them who basically become bystanders while these reforms occur. Aboriginal and Torres Strait Islander peoples have a right to participate in decision-making which affects us. In the last five years there have been many examples of major policy change in the Northern Territory which have not respected this right.

3.3 The Northern Territory ‘Intervention’: Northern Territory Emergency Response and Stronger Futures

(g) Northern Territory Emergency Response

Over the last five years, the governance environment for Aboriginal communities in the Northern Territory has also been significantly impacted by the Australian Government’s Intervention. As mentioned earlier, the Intervention occurred around the same time as the abolition of Community Councils. Though they were separate processes, initiated and implemented by separate governments, many communities didn’t distinguish between this difference and the impact has been felt as being one single assault by government.

Like the local government reforms, the implementation of the Intervention has caused significant damage to the governance capacity of remote communities in the Northern Territory, both in itself and in combination with other changes. 

Much has been written on the impact of the Intervention in terms of the disempowerment and distrust it has created. Previous Social Justice Reports have discussed in detail the damaging effects of the Intervention on the wellbeing of communities, in particular the effect of diminished governance capacity and structures.
 

For example, the National Congress of Australia’s First Peoples has said:

Unless more emphasis is placed on community control and empowerment, children born in the Northern Territory will spend the formative years of their life under a level of government control that does not exist in other parts of Australia, observing the disempowerment of their communities, their leaders and parents.
 

And the Central Land Council has said:

Together these changes have created an environment of confusion, mistrust and further disempowerment and marginalisation of Aboriginal people in Central Australia.
 

The damage done to community governance by the Intervention cannot be underestimated. The Intervention ‘demoralises dedicated and successful local organisations and their staff’; and it ‘overrides and by-passes existing Indigenous organisations with extensive contextual knowledge, significant local capacity and customary institutions that underpin strong cultural leadership’.
  

In an evaluation of the NTER commissioned by the Department of Families, Housing, Community Services and Indigenous Affairs (FaHCSIA), only 14% of respondents felt that always or most of the time ‘local leadership and governance capability has been developed to support better engagement between government agencies and the community’.
 This evaluation report also found that people felt 'betrayed and disempowered as a result of the NTER and the change of governance from community to Northern Territory shire-based councils'.

The practical reality in Northern Territory communities which have experienced the local government reform and the Intervention is that existing structures and organisations have been dismantled by government legislative and administrative action. The governance space occupied previously by community arrangements, including service delivery responsibility in some instances, was either filled by government programs or have not been replaced leaving a significant gap in meeting the needs of the community.  

An example of the disempowering nature of the Intervention is that it allowed Government to have greater powers over local organisations, including the power to interfere with the staffing of local organisations and the ability to seize their assets.

A further example is the underutilisation of Aboriginal service delivery organisations in the implementation of the Intervention measures. Many community based organisations had the skills, staff and local knowledge to deliver services but were overlooked as external providers were given preference.
  

The Commonwealth Ombudsman has recently released reports on two aspects of the implementation of the Intervention: income management and housing reforms. I have discussed the report regarding income management in Chapter 1 but will briefly outline below the problems identified by the Ombudsman in the report regarding the housing reforms.

(h) Commonwealth Ombudsman’s report on housing reforms in the Northern Territory 

The Intervention changed the arrangements for community housing in the Northern Territory by enabling the Australian Government to compulsorily acquire five-year leases, in order to secure tenure for housing and infrastructure.
 The new arrangements involved three tiers of government: FaHCSIA contracting the responsibility for management services to the Northern Territory Department of Housing, Local Government and Regional Services, who consequently sub-contracted to Shires and some Indigenous Housing Associations.  

The Commonwealth Ombudsman reports that housing was the area of most common complaint from people in remote communities since the Intervention commenced.
 The Ombudsman’s report identified three issues which underlie the major problems:

· poor communication

· insufficient IT systems support

· inadequate accountability and complaints procedures.

One area of the housing reforms which came under particular criticism by the Ombudsman was the establishment and operation of Housing Reference Groups (HRGs). The criticisms bear a strong resemblance to the problems with the Local Boards under the local government reforms discussed earlier: it is an imposed structure, introduced to create a vehicle for consultation, with no consideration of legitimate community governance arrangements already in place, and no real power. 

(i) Housing Reference Groups

HRGs were established as part of the new Remote Public Housing Management Framework, introduced in conjunction with the NTER. HRGs were made up of local community members and were tasked with providing advice to the Northern Territory Department of Housing on public housing issues in their communities.

The Ombudsman’s report identifies the task of HRGs as significant and onerous.
 On top of providing advice on the roll out of housing reforms they ‘are frequently called upon by government agencies, service providers, other organisations and visitors to provide views on a wide range of matters’.
 Like Local Boards within Shires, HRG members are unpaid.

Depending on the community, HRGs can often be the primary avenue for government engagement with communities.
 However, similar to Local Boards, there is confusion in communities about the role and authority of HRGs.
 

Further, poor communication has marred the operation and effectiveness of HRGs. The Ombudsman reported that members of HRGs could not understand the discussions and information conveyed in meetings. This was put down to the failure to provide interpreters or appropriate assistance and support to HRG members. As a consequence HRG members were unable to communicate decisions to the broader community.
  

Like Local Boards, a lack of legitimacy in the imposed structure and inadequate cultural competency in the administration of the meetings means there are issues with attendance and many HRG meetings have not gone ahead.

The Ombudsman also found that complaints mechanisms with regard to the conduct of HRGs are inadequate.

The housing reforms are only one element of the raft of changes imposed through the initial Intervention. Unfortunately these mismanaged and often ill-considered changes have done lasting damage to remote communities in the Northern Territory which cannot be easily repaired.  

(i) Northern Territory Emergency Response amendments and Stronger Futures

The NTER redesign in 2010 and the recent Stronger Futures measures provided an opportunity to return control to communities. Despite the NTER redesign and Stronger Futures having a stated focus on improving ‘governance’ as one of the areas of priority, these reforms have so far had minimal impact on returning genuine community control. 
 

In fact, many of the programs under Stronger Futures serve to sustain or increase the presence and control of Government in communities instead of facilitating a return to community control and removing barriers to empowerment.  

However, the Stronger Futures legislation does contain mechanisms through which community control can be regained. One example is the mechanism for transitioning from blanket bans to community designed alcohol management plans. How these mechanisms are implemented will determine whether communities can be given an opportunity to take control of issues such as this, and the possibility of success for the programs. We simply cannot afford to be having the same conversation in 10 years time because of a failure to appreciate the importance of community empowerment. 

The Australian Human Rights Commission’s Submission to the Senate Community Affairs Legislation Committee Inquiry into the Stronger Futures Bill 2011 and two related Bills made several recommendations about governance and governments’ engagement with Aboriginal communities. 

We recommended that the Australian and Northern Territory Governments commit to:

· appropriately resource (including financial and technical assistance), and prioritise programs that facilitate the development of community governance structures which enable and empower those Aboriginal communities to engage with and control decision-making about their cultural, political, economic and social development goals

· develop and implement a holistic and coordinated approach to address the eight priority areas identified in the Stronger Futures in the Northern Territory Discussion Paper and Consultations Report.

We also recommended that the Australian and Northern Territory Governments implement the Stronger Futures measures in a culturally safe and competent manner. This requires the governments to ensure: 

· the mandatory use of Identified Criteria for all positions in the public service that have any involvement with the Stronger Futures measures, and the requirement for relevant officers to have the appropriate skills and cultural competency to work with Aboriginal and Torres Strait Islander peoples and communities 

· the development of targeted education and training programs with accredited training providers to facilitate the development of appropriate skills and cultural competency 

· increasing the capacity of Government Business Managers and Indigenous Engagement Officers to work with communities and build community engagement processes with a view to improving community engagement on the key issues facing communities.

If Stronger Futures is to benefit Aboriginal and Torres Strait Islander communities, its implementation must facilitate community control. Further, the recommendations go to the point that to facilitate community control and therefore offer a greater chance to deliver benefits to communities, governments need to consider closely their role in this process. 

The role of government is not to impose interventions; nor is it to walk away from Aboriginal and Torres Strait Islander communities. Governments’ role is to enable communities to determine their own priorities and where appropriate and possible, respond to communities’ requests for assistance to facilitate their sustainable development. 

In the implementation of Stronger Futures, the results will largely depend on the governance of government. That is, results will depend on how the Australian and Northern Territory governments approach the consultation requirements in the legislation; the skill set and cultural competency of bureaucrats on the ground managing the implementation of measures; and the response of governments to the multitude of reports on the disproportionately burdensome administrative requirements imposed on Aboriginal organisations.

Late in the drafting of this report, I received information from FaHCSIA about the steps the Australian Government is taking to strengthen governance in Aboriginal communities in the Northern Territory.
 They are providing some funding to support Aboriginal and Torres Strait Islander people ‘to increase their engagement and involvement in the decision-making process’. They have also committed a significant 10 year investment for government staff in communities. 

FaHCSIA’s correspondence, however, revealed that their policies on Indigenous governance mainly focus on organisational governance and do not address other important elements. Government needs to understand that strengthening governance does not only involve strengthening organisational governance or adequately resourcing groups to consult with government. It also involves reflecting on and reforming the behaviours of government. This requires an examination of how Government actions affect Indigenous governance. Governments must consider what they can do to remove barriers to, as well as facilitating and enabling, effective Indigenous governance. It also involves consideration of how the governance of governments operates to influence interactions with Aboriginal and Torres Strait Islander people. This includes the need for cultural competency.   

(ii) Consultation provisions in Stronger Futures 

A number of the recently introduced Stronger Futures measures have inbuilt requirements for community consultation. I listed these in Chapter 1. In our submission to the Stronger Futures Senate Community Affairs Legislation Committee Inquiry, the Commission recommended that these consultation provisions be strengthened and additional areas included. We recommended that: 

· the Bills be amended to ensure the effective participation and engagement of Aboriginal and Torres Strait Islander peoples in matters affecting them 
· the Bills be amended so that the definition of ‘consultation’ adopts the Commission’s criteria for meaningful and effective consultation.

The Australian Government did not amend the Bills in this regard as they passed through Parliament. However the bulk of our recommendations on further consultation and governance are about the implementation of the legislation. The existing consultation requirements in the Stronger Futures legislation offer the potential for Aboriginal and Torres Strait Islander communities to regain some control over programs being implemented in their community and to strengthen their community governance capacity. 

As I said in Chapter 1, the way government conducts future consultations in the Northern Territory will contribute to the overall effectiveness of the Stronger Futures measures. Effective and meaningful consultations will be required in order to overcome the legacy of distrust created by the Intervention and the local government reform. I again reiterate the importance of our ‘features of meaningful and effective consultation’ as a guide for government in undertaking consultation processes.
 Further, I refer to the discussion in the Social Justice Report 2011 on the importance of the cultural competency of government in working with Aboriginal and Torres Strait Islander communities.
  

The previous actions of government have created some significant challenges to getting the future consultations in Stronger Futures right. 

A significant challenge in the consultation process is going to be how the Government decides who to consult with and what to accept as community consensus. This challenge is made far more difficult in many areas because of the lack of local representative structures such as Community Councils, who had the legitimacy to speak on behalf of community. For example, if a government were to consult a community about a pornography ban or the community wanted to propose an alcohol management plan, who would participate, and in what forum? Will those questions be decided by government? If so, it is unlikely to be considered legitimate or fair by communities. 

A further challenge is engaging communities whose past experience has led them to feel that consultations do not matter because they do not result in meaningful change. 

3.4 Health impact of disempowerment 

Disempowerment has been linked to adverse health outcomes and less functional communities. Intrusive control into the lives of Aboriginal and Torres Strait Islander people by government is said to signal an:

expected significant social determinant impact manifested as increased feelings of frustration, disempowerment, stress and anxiety and the associated incidence of chronic illness.

In Aboriginal and Torres Strait Islander communities, especially discrete remote communities, higher levels of local control and decision-making have been found to have a positive effect on the health of individuals in those communities. For example, a ten year project in the decentralised community of Utopia in the Northern Territory found surprisingly low rates of morbidity compared to the overall Indigenous population in the Northern Territory. These positive outcomes were attributed to geographic factors as well as social influences including opportunities for self-determination.
 
In 2007 the Commission sought expert advice as to the health impacts from disempowerment and loss of opportunities for self-determination, particularly in the context of the Intervention. Associate Professor Helen Milroy advised us that if:

measures in the NT result in further disempowerment or a sense of extreme powerlessness, then this is a re-traumatisation and will have negative consequences on:

· Mental health including possibly higher rates of depression, stress and anxiety;

· Social and emotional wellbeing through increasing anxiety and uncertainty and hence this may precipitate family and community despair and dysfunction, poor or maladaptive coping and contribute to substance use and possible violence as well as loss of trust;

· Physical health as there is a strong relationship with chronic stress and poor health outcomes including diabetes and cardiovascular disease.

The Australian Indigenous Doctors’ Association (AIDA) and the Centre for Health Equity Training, Research and Evaluation (CHETRE) at the University of New South Wales undertook a Health Impact Assessment of the Intervention. Part of this assessment looked into the health consequences likely to stem from communities’ loss of leadership, governance and control from communities. Consistent with other research, the report emphasised that positive health outcomes are most likely if communities are allowed to set priorities and have control over decision-making.
 
The original NTER did not adequately utilise or acknowledge existing Aboriginal governance structures.
 AIDA and CHETRE argued that the Intervention policies actually undermined good governance. The structures imposed upon communities lacked the legitimacy required for successful governance because existing structures were overlooked or dismantled and genuine community control was denied. They reported widespread ‘shock and outrage at the loss of rights to participate in the decision-making processes of society that had been so hard-won by Aboriginal people in Australia.’
 Further, AIDA and CHETRE found that the failure to constructively engage with Aboriginal people reduced the chances that the policy would have effective outcomes: 

The impoverished notion of governance that the Intervention represented has profound, far reaching, and serious negative effects on the health (psychosocial, physical and cultural) of the people whose aspirations, knowledge, experience and skills were ignored; and it means that investments in housing or education of health ... are unlikely to pay off because of the lack of a capable governance system in place that can translate plans into action, priorities into concrete strategies, commitments into behaviour, and so forth.

We can see the most stark health consequence of disempowerment in its impact on the prevalence suicide in Aboriginal and Torres Strait Islander communities. 

Evidence on self-determination and suicide

Self-determination has been identified as a key factor in influencing the risk of suicide.
 People who are empowered and self-determining are likely to be more resilient to challenging events in their lives, while people who cannot exercise self-determination are likely to experience feelings of hopelessness and a lack of control.
 

A study of Indigenous communities in British Columbia found that young people in communities which were self-governed had almost one sixth the rate of suicide as those living in communities which had not attained self-government.
 Rates were also lower in students who lived in communities with: community controlled schools; land rights; community controlled health facilities; community policing; or access to cultural facilities.
 

The study found that:

communities which have taken active steps to preserve and rehabilitate their own cultures are also those communities in which youth suicide rates are dramatically lower.

This study acknowledged that many other factors not measured would undoubtedly influence suicide vulnerability. However, it concluded that the risk of suicide is strongly associated with ‘the ways in which these young persons undertake to construct and defend a sense of identity.’
 

The result of the last five years of upheaval in remote Northern Territory Aboriginal communities has been widespread despair. It is obviously not possible to draw a direct causal link between the governance of governments and suicide in Northern Territory Aboriginal communities, but I am concerned about the statistics and I think it needs to be discussed.  

Increasing rates of suicide in the Northern Territory  

Suicide rates for Aboriginal and Torres Strait Islander people in the Northern Territory are disturbingly high.

Australia wide, the rate of suicide for Aboriginal and Torres Strait Islander people was 21.4 per 100,000 in 2010, compared with 10.5 deaths per 100,000 for all Australians. 

However these rates are worse across all sectors in the Northern Territory with Aboriginal and Torres Strait Islander suicide rates of 30.8 per 100,000 for Aboriginal and Torres Strait Islander people compared to 16.4 per 100,000  for the general population.

Incidents of self-harm and attempted suicide reported by police across communities subject to the Intervention have increased from 57 cases in 2007 to 261 cases in 2011.
 One view put forward is that these figures reflect an increased police presence in communities which caused incidents to be discovered which would have previously gone unreported. I harbour serious doubts about this being the main explanation for an increase of this magnitude.

However, what is undeniable is the dramatic and confronting increase in the rates of youth suicide. Several inquiries into youth suicide have reported recently, including the report of the Northern Territory Select Committee on Youth Suicides, Gone Too Soon and the report of the Child Deaths Review and Prevention Committee, Suicide of Children and Youth in the NT 2006-2010 Report.
 

In the Northern Territory between 2006 and 2010, the rate of suicide for Aboriginal and Torres Strait Islander young people aged 10-17 was 30.1 per 100,000 compared to rate for non-Indigenous people in the same age bracket of 2.6 per 100,000.
 

These rates for Aboriginal and Torres Strait Islander young people have increased 160% when compared to the previous period of 2001-2005. In contrast, non-Indigenous suicide rates have reduced to about a third of the previous period’s levels.

The rates of suicide of young Aboriginal and Torres Strait Islander females are particularly shocking. Girls make up 40% of youth suicide in the Northern Territory when the national average at this age is less than 10%.
 The patterns of suicide, with deaths often occurring in clusters in specific regions, are particularly tragic and are devastating for communities.

We know that feelings of hopelessness and disempowerment contribute to vulnerability to suicide.
 These types of feelings are well documented and widely acknowledged symptoms of the local government reforms and the Intervention.
 The shocking suicide and attempted suicide statistics of Aboriginal and Torres Strait Islander people, particularly in the Northern Territory, are a clear message that the current approach to overcoming Aboriginal and Torres Strait Islander disadvantage is not working and should be addressed by government as a matter of urgency.

3.5 Lessons to be learnt from the Intervention and local government reform 

The governance environment in which remote communities in the Northern Territory operate is incredibly challenging. Aboriginal communities have long histories of damaging government intervention which have caused ongoing hurt and distrust. 

The last five years has seen constant and major changes to the governance environment in Northern Territory Aboriginal communities, including changes which required the suspension of the Racial Discrimination Act in the NTER legislation. These changes have seen a greater government presence in the lives of communities and huge strain on community governance structures. While the motivations behind the changes may be well-meaning, governments have repeatedly illustrated their lack of cultural competency and capacity to coordinate, particularly in terms of implementation. The results speak for themselves. 

Over time, many communities had managed to develop governance institutions and service delivery organisations, sometimes combined, which effectively blend their particular community governance requirements with the requirements of the mainstream governance environment. For many Aboriginal communities in the Northern Territory, Community Councils represented years of work to get this balance right. 

As I said earlier this year, the amalgamation of Community Councils resulted in governance structures being stripped away almost overnight.
 Without established representative organisations, Governments’ subsequent attempts to consult with communities, and the outcomes from those consultations such as in the Stronger Futures process, have struggled for legitimacy in the eyes of communities.  

Despite increasing numbers of bodies set up for governments to consult with, there is widespread disengagement. These ‘advisory bodies’ such as the Local Boards and Housing Reference Groups,
 drain community capacity, come with no corresponding decision-making authority, and the time and expertise involved is expected to be provided free of charge. There are substantial impositions on communities without corresponding resources. 

Constant changes in the broader governance environment take a toll on the capacity of Aboriginal and Torres Strait Islander organisations to adjust to those changes in their own governance environment. 

Each policy change has resulted in the imposition of new structures and new requirements on communities and community organisations. After each change, communities must again adapt their community governance to respond to the governance requirements of government. Just as things are settling, governments move the goal posts again. 

There are many lessons to learn from the failures in the ‘governance of government’ in the last five years.

Government needs to consult, but consultations need to be conducted in a culturally competent manner. As set out in the Native Title Report 2010, Aboriginal and Torres Strait Islander people need to be resourced sufficiently to be able to respond to consultations and communities’ responses to consultations need to actually inform government policy. This necessarily involves governance capacity-building of both communities and governments. 

Aboriginal communities in the Northern Territory have substantial existing capacity which governments not only ignore but also diminish through their lack of cultural competence. 

Carmen Lawrence in her speech at the Fulbright Conference, ‘Healthy People Prosperous Country’ in July 11, 2008 said:

Dependency is an inevitable by-product of learned helplessness; many Indigenous people are now so accustomed to having things done to them and for them, rather than being active participants, that they have lost their sense of mastery, competence and self respect. The key elements of the intervention almost seem to have been designed to reinforce this dependency rather than to cultivate a relationship between government and Indigenous people which will enhance their social responsibility and their willingness to exercise it.
  
These effects are unlikely to be modified unless serious efforts are made by government to change its approach and engage with Indigenous peoples.
The main lesson to be learned out of the governance failures in the Northern Territory is that government needs to accept a new relationship is required with Aboriginal and Torres Strait Islander people.

Government needs to understand the difference between facilitating the building of governance capacity in communities and increasing the presence of government in communities. A bigger government presence in communities is not the answer to addressing problems in Aboriginal and Torres Strait Islander communities. I am not suggesting that government simply leave communities in the Northern Territory. That is not what the framework of effective governance in Indigenous communities requires. What the framework of effective governance requires is for government to engage in a new way with communities. 

In governments’ interaction with Aboriginal and Torres Strait Islander communities, we see how important a basis of self-determination and community governance is in enabling us to meet our goals and aspirations. Where community governance is ignored in service delivery and imposed local representative structures, it leads to poorer results, diminished community capacity, and disempowerment.

3.6 Concluding observations 

(j)  Further changes

Further changes to the local governance arrangements in the Northern Territory should be made bearing in mind the impact on Aboriginal communities of constant change to the governance environment. Communities should be fully involved in any changes and any legislative framework should ensure flexibility so that local governance structures and mechanisms can respond to the needs of each community. All governments should look to strengthen existing capacity, which in many cases is substantial.

(k) Sustainability

Sustainability in local governance arrangements includes more than financial sustainability. Any measure of the efficiency of local government in the Northern Territory must accept remoteness as a key factor. Cost savings on their own do not equal efficiency – communities still have a right to services and they must still be delivered. This should be the starting point for any provisions for service delivery.

(l) Service delivery

Whether services to remote communities are delivered via Shires, Community Councils or some other structure, these services must be adequately funded. This includes accounting for the additional costs associated with remoteness. The many reports on the functioning of the Shires should be used to reassess the realistic levels of funding required for the level of service provision to which COAG has committed. 

(m) Investment in community governance capacity

Government should invest significant resources in governance capacity strengthening in Aboriginal and Torres Strait Islander communities. This investment must involve structures which are not directly connected to government funding of service delivery so that they are not impacted if services are centralised. Nor should the structures be ‘approved’ in any way by government.

Communities should look to shore up their community governance structures. Hopefully government will work in partnership to provide funding and assistance in this regard, but it depends ultimately on communities because the knowledge of community governance is only held by our people in each community. This satisfies two aims: it allows us to be self-determining and enables us to engage effectively with mainstream governments. 

(n) Consultations

Governments must engage with Aboriginal and Torres strait Islander communities, acknowledging our contributions as key stakeholders in determining our own futures. All future consultations should be accompanied by resources for communities to be able to engage effectively. 

All future consultations should be undertaken in accordance with the Features of a meaningful and effective consultation process as outlined in Appendix 4 of the Native Title Report 2010.
Recommendations 

3.1 That the Australian and Northern Territory Governments invest in developing and strengthening governance structures and systems in Northern Territory Aboriginal communities to ensure they are culturally legitimate and aligned to community needs and priorities. 

3.2 That any reforms to governance arrangements in the Northern Territory be done in genuine consultation, and where appropriate in partnership, with the Aboriginal communities affected. Consultations should be undertaken in accordance with the features of meaningful and effective consultation contained in the Native Title Report 2010.

Chapter 4: Effective governance in practice in Aboriginal and Torres Strait Islander communities

4.1 Introduction

There is no shortage of examples of effective contemporary Indigenous governance. Previous Social Justice and Native Title Reports have case-studied many examples of successful contemporary Indigenous governance – Aboriginal and Torres Strait Islander people identifying their local needs and developing the solutions to meet those needs. Every year, Reconciliation Australia runs the Indigenous Governance Awards, showcasing many examples of effective Indigenous governance in a range of different contexts.
 The judges of the awards assess finalists against certain criteria, including self-determination, cultural relevance and legitimacy, and future planning and government resilience.

In this chapter, more examples of successful contemporary Indigenous governance are provided. The range highlights the different communities in Aboriginal and Torres Strait Islander Australia – the national, regional and local communities – and the different circumstances in which effective Indigenous governance can empower our communities. The case studies I have chosen for this report include:

· Mirlirrtjarra Kuurl Mirrka Palyalpayi (Making Good Food at Warburton School)
· Warlpiri Youth Development Aboriginal Corporation
· Ngroo Education
· Torres Strait governance arrangements

· National Congress of Australia’s First Peoples

· National Health Leadership Forum

· AIG 

The case studies provide examples of successful governance structures and successful initiatives which have stemmed from community-based and informed projects, owned and controlled by the Aboriginal and Torres Strait Islander communities which benefit from them. They demonstrate the link between empowerment and good outcomes in service delivery. They look at local community institutions and organisations balancing the need for culturally legitimate authority and decision-making with the need to be able to engage productively in the mainstream governance environment. There is also one case study which looks at the way a local non-Indigenous service-provider achieves legitimacy in the eyes of the Aboriginal and Torres Strait Islander community it serves by ensuring its model is based on the principle of self-determination and incorporates local governance and authority structures.  

The case studies illustrate that a foundation of community governance is important at each level – local community initiatives, regional governance arrangements and national representative arrangements. We will see that at each level, Aboriginal and Torres Strait Islander people have sought to strengthen existing community capacity and have used unique, innovative solutions to blend the different cultural requirements necessary for working in two worlds.

Each of the case studies of community-based initiatives contains lessons for governments regarding how they can best support and facilitate communities to strengthen their capacity to address their specific challenges. 

The examples of regional and national community governance arrangements also emphasise the importance of a foundation built on self-determination and community governance. They particularly highlight the need for governments to understand and accept that the appropriate and necessary role for them in Aboriginal and Torres Strait Islander communities is as a facilitator and enabler. For governments, the challenge is to change the way self-determination is viewed and to take the opportunities offered by Aboriginal and Torres Strait Islander national governance institutions to follow through on the rhetoric of partnership.

The roles of communities in both establishing, and in some cases re-establishing, our governance arrangements and ensuring our organisational structures can interact with the broader governance environment are fundamental to achieving our aims. These case studies are just a few of the examples available which show that communities are doing this and have been doing this for a long time. But communities face constant challenges from the broader governance environment, especially from government. Chapter 2 and the case studies in Chapter 3 highlight such challenges. I hope that the case studies in this chapter provide some useful practical examples of where governments get things right as well as where they go wrong in their policies and practices affecting Aboriginal and Torres Strait Islander communities. 

4.2 Mirlirrtjarra Kurrl Mirrka Palyalpayi (Making good food at Warburton School)
This first case study tells of the establishment, development and continued operation of the Mirlirrtjarra Kuurl Mirrka Palyalpayi (Making good food at Warburton School) Program in the Warburton Ranges, Western Australia. This example highlights the significance of community governance and clearly demonstrates how the organisation has established its organisational governance upon this solid foundation. It has sought support from governments and others to build its sustainability. Government and others have responded with appropriate assistance that works to strengthen capacity in the community.

Mirlirrtjarra Kuurl Mirrka Palyalpayi is a program which started with local women in Warburton identifying the need to improve school attendance. The women considered the reasons for low attendance and decided to provide breakfasts to those attending school to help reduce absenteeism. 

The story that follows in Text Box 4.1 is told in the words of the Warburton Breakfast Minyma (women). I thank Professor Bill Genat for alerting me to this excellent example of community governance at work, and Rosalind Beadle for coordinating the drafting of the story in collaboration with the women.
  

	Text Box 4.1: Mirlirrtjarra Kuurl Mirrka Palyalpayi (Making good food at Warburton School)

	Early days

The Mirlirrtjarra Kuurl Mirrka Palyalpayi (Making Good Food at Warburton School) Program commenced as a school breakfast program in November 2008. It was initiated by community concerns regarding low school attendance. With the support of the school principal, four local grandmothers commenced a daily school breakfast program with resources provided by FoodBank WA and the Warburton Community Office. As described by one of the breakfast ladies, ‘kids go to school every day when they have that good healthy breakfast, so they can stay in school and be good kids’.
  

The program rapidly expanded as the older women sought help from their younger relatives. They trained the ‘young girls’ (daughters, nieces and granddaughters) to work on the program and organised themselves as a ‘pool’ of workers to allow for pressures of family and community life which might prevent them from attending work every day. As described by one of the grandmothers, sharing the load had further benefits, ‘it was good for them to have a job and we learned them how to do the mai (food) for the kids’.

The women also use their networking skills to liaise between themselves and ensure that if they are not available on any particular day, someone can work in their place. New women are constantly recruited to the program and to date, nearly four years later, over 35 women from different generations and families have participated. Once recruited, the women train each other ‘on-the-job’ and within a few days there is a new Warburton Breakfast Minyma (woman).

At the same time as the Breakfast Minyma began operating, several other initiatives were also taking place, meaning school attendance was being addressed from different angles. These other simultaneous efforts included the employment of a school attendance officer (who worked alongside the women) and also various rewards attached to improving attendance.

During the early stages of the program, the women and wider school community noted an improvement in attendance and the principals have commented on the positive benefits the breakfast program had in encouraging kids to come to school and stay in class, as well as increasing community engagement in school activities. 

Although attendance was the original focus of the program, as the governance capacity of the Breakfast Minyma strengthened, the program took on a more holistic approach. 

Beyond breakfast

Despite continuing to proudly call themselves the Warburton Breakfast Minyma, the women soon identified other catering activities to which to apply their skills. At the school’s request, the women started catering for school Open Days and Theme Days each term. 

In mid-2010, the Home and Community Care (HACC) coordinator working for Ngaanyatjarra Health Service struck up conversations with the Breakfast Minyma about the possibility of the women providing HACC meals (meals-on-wheels) to the elderly in the community which at the time were being prepared by the Mirlirrtjarra Community Store. The Breakfast Minyma eased their way into the service, first by doing weekly cooking sessions of healthy meals focused around stews, curries, pastas, and bakes, complemented with desserts of rice cream, custard and fruit. Initially, the meals were picked up by the HACC worker, but over time the women took this activity on themselves, mobilised by learning to drive and acquiring driving licenses and having a vehicle donated to the program by the Ngaanyatjarra Council.

Before, those meals came from the store but they wanted us to make them. We were happy, you know, and make all the old people happy, all the breakfast ladies cooking them HACC meals. So they pukurlpa (happy).
  

Today, following the establishment of a memorandum of understanding with the Department of Corrections, the women cook the bulk of their meals in the commercial kitchen at the Warburton Work Camp (a low security, Department of Corrections facility) – an excellent well-appointed work space they very much enjoy having the opportunity to access.

It’s a lovely big kitchen and it feel likes our own while we are there. We enjoy learning how to use all the new equipment, especially that big oven.
  

Formally accredited training undertaken by the women assisted their access to the commercial kitchen space. Early in the history of the Breakfast Minyma, it became apparent that the women were keen to formalise their skills in a nationally accredited training program, a step that would assist them with further employment and create further meaning to their work. In April 2012 seven of the women completed their qualification (Certificate One in Kitchen Operations) and were presented with their certification at Polytechnic West in Perth.

At the beginning of this year, the high school teachers consulted with the Breakfast Minyma about the possibility of the high school girls coming to do some cooking with the women in the Family Place (a portable building with a meeting room and a small kitchen space run by the Minyma). Once a week the high school girls visit to make school lunches for the kids with the guidance of the Breakfast Minyma, another of their important contributions to the community.

When the girls come all the ladies help them, show them how to cook. Then sometimes when the ladies are cooking, like at BBQs and things, the young girls can help us, It makes us feel happy when they come in and help the workers. We teach the girls how to use knives. When we go for training we come back and then learn these other little girls, yeah, it’s a really lovely way to teach them.
 

In 2010 the women published a story book about the breakfast program that was launched by the Western Australian Minister for Education and is used as a language resource in the local Warburton school classrooms. For the last twelve months the women have used photographic and video material from their activities in the Parent and Community Engagement (PACE) program, funded by DEEWR, to tell the kids at Warburton school about what they do. On the visuals the kids proudly point out their family members working in the kitchen and marvel at the wonderful facilities their mums, aunties and grandmothers have access to:

It’s good for the kids, to see the photos, watch the ladies. Like they want to learn, when they grow older, they see the family working there, they get happy the kids, and when they must finish school, get a job you know, like the ladies too.
  

It makes them feel proud looking at the pictures of what their families are doing.  The kids say, ‘Oh that's my mum working’.
 

External support

Since its conception the Mirlirrtjarra Kuurl Mirrka Palyalpayi program has been supported by a diverse array of agencies both financially and in-kind. These include the Ngaanyatjarra Council, the Warburton Community Office, Western Australian Government Department for Child Protection, Community Development Foundation, FoodBank WA, LinkWest, the WA Department of Education and many more. 

However, as programs develop and enterprise skills evolve, the program is becoming increasingly financially independent with income arriving from catering events, small grants, fundraisers (BBQs and discos) and earring-making. These funds are used to purchase cooking equipment, other requirements such as craft and makeup materials for the Kungka (Girls) Nights, a television for the Family Place, the installation of a washing machine and to partially cover the costs of training trips to Perth. The finances are managed by LinkWest (an NGO in Perth) and at the weekly meetings discussions are had about the existing finances and decisions are made about outgoing costs. 

Since its inception Mirlirrtjarra Kuurl Mirrka Palyalpayi has been supported by the Community Development Employment Project (CDEP) and the women paid CDEP wages. During larger commercial events (such as Dust Up) where the women work significantly longer hours than they are allocated by CDEP, they are paid through the profits from their work. However, during the period in which the program has been operating, CDEP has been going through changes and the Government moved some of the participants from CDEP to Newstart. Despite receiving lower payments overall, the women on Newstart continued to participate in the program. Of note, a number of women have also used their experience to successfully acquire salaried positions including Aboriginal Education Officer at the school, Community Resource Worker with the Department for Child Protection and worker for the Home and Community Care program.  

 Governance processes and partnerships

Each week on Monday mornings the women have a meeting at the Family Place to evaluate the different aspects of their program, make plans for upcoming events and address current issues. The meetings usually last for 1-1.5 hours in which the women address the agenda items, raise issues, discuss them with each other and arrive at solutions. They gently guide the program in directions so that it suits their lives and the lives of their families while at the same time building capacity to enhance the wellbeing of themselves and their families. Over time as the women’s confidence has risen, the chairing of the meeting has rolled from the support staff to the most senior member of the program, Olive Lawson. For the most part the meetings are conducted in language, with support staff where necessary.

Over time, the women have also played a role as consultants for visiting staff and agencies who want to know their perspective on community issues. The women too have become regular attendees at the monthly Warburton Interagency Meeting, as well as representing the Ngaanyatjarra Lands School on the Goldfields Aboriginal Education Advisory Group that meets in Kalgoorlie. 

Some visitors go round there (Family Place), some big people, go round, come see us, come talk to us, stay there a bit and have a yarn. Boss people, government ladies, DCP, staff and all. They come and see us when we are working. They come and praising the workers. They just say, ‘Oh, it’s really wonderful job that you are doing ladies’.
 

The role of support workers within the program, which continues to be essential, has rapidly evolved as the women gain capacity and confidence. Support staff include a Youth and Family Support Worker from the Department for Child Protection, the Parent and Community Engagement (PACE) coordinator, and the Ngaanyatjarra Council Community Project Officer. 

The women have played a major part in shaping the role of the support workers. The critical requirement is for the staff to act as a catalyst to assist the women in bridging barriers between themselves and mainstream systems in areas where they are not already competent. As autonomy and skills increase, it requires the role of support staff to shift and, in some cases, cease. 

After four years of engagement in self-initiated activities, the Breakfast Minyma have created a program that suits the interests and agendas of themselves, their families and their community. There have been constraints along the way, but together the women have worked to overcome them. They have successfully designed an organisation upon frameworks that were not predetermined nor had any external expectations. 

The program continues to evolve, governed by the Breakfast Minyma, and demonstrates that remote communities have the strength, power and resilience to provide their own services rather than being dependent on outside resources.   


As can be seen from the story, Mirlirrtjarra Kuurl Mirrka Palyalpayi is an example of the achievements possible when all parties understand and fulfil their roles in the framework for effective governance in Aboriginal and Torres Strait Islander communities. The Warburton women’s story tells of a locally initiated and designed program which:

· is tailored to address the specific circumstances of the community

· builds the capacity of the community it serves

· has taken its time to develop and cement relationships

· has worked in partnership with other bodies, including government

· has had appropriate support, as requested, from those other parties 

· has remained directed and controlled by the community 

· has built upon its successes incrementally 

· has achieved its aim of improved school attendance and continues to sustain good school attendance rates

· has built on the community’s capacity and expanded to provide other services

· is increasingly becoming self-funded.

What we can see in this case study is the ability of communities to identify and address a problem and the benefits to the broader community which can stem from this.

Not only has Mirlirrtjarra Kuurl Mirrka Palyalpayi addressed the original problem identified by increasing school attendance rates with the breakfast program, it has managed many other achievements and brought many other benefits to the community. The foundation of community governance and the maintenance of control by the community group who began the program has delivered a raft of flow-on benefits including but not limited to the following:

· Many women in the community have received formalised training and skills, including formal qualifications for some of the women running the program.

· The younger women in the community are gaining a range of life skills. Importantly, the addition of the Family Place has provided an opportunity for the younger women to spend time with the older women. Here, the young women learn not only skills such as cooking and crafts, but it also presents an opportunity for the transfer of cultural and other knowledge between the generations. This is a particularly valuable flow-on benefit for the young women and to the community generally.

· The women involved and others in the community have learnt additional, complementary skills as the program has expanded, such as video-making, presentation skills and attaining driving licences. 

· On the back of the success of the Mirlirrtjarra Kuurl Mirrka Palyalpayi, the Breakfast Minyma have been able to secure additional resources for the community to address other needs identified by the community, for example a car to drop off meals to the elderly people in the community, and the Family Place building.

· The women are working role models for all the children who aspire to work in their community too. 

Mirlirrtjarra Kuurl Mirrka Palyalpayi started with a community response to a community problem. The problem and the response were owned by the community.

The pooled workforce and the culturally appropriate way of managing who works each day has resulted in a successful program with over 35 women working to date. All of those women have gained skills as a result. Had a more strict administrative arrangement been imposed the women might have felt that it did not understand their culture and their needs. The women would have been workers in rather than owners of a program imposed by others.

Over the last four years, the Mirlirrtjarra Kuurl Mirrka Palyalpayi structure has developed to meet the external requirements necessary to expand the program. This has involved a degree of formalisation, but control over decision-making processes and the ultimate decision-making authority remains with the Breakfast Minyma.

The role of external parties in the running of Mirlirrtjarra Kuurl Mirrka Palyalpayi has been determined by the women in direct response to their needs. An example of this is the innovative solution for the financial management of the program; an NGO manages the finances, but decision-making as to what is done with funding remains with Mirlirrtjarra Kuurl Mirrka Palyalpayi.

External support staff have been critical to the success of the organisation while the women build their capacity. Importantly, the external support staff are passing on skills and acting to strengthen the capacity of the women and then stepping back as the women’s skills develop. The support workers understand that their role continues to evolve with the evolving needs of the community.

Government has provided appropriate support to facilitate the expansion of the program. The use of the Department of Corrections kitchen facilities is a great example. The enabling role played by government in the governance of Mirlirrtjarra Kuurl Mirrka Palyalpayi has also had positive flow-on effects for government. The shared aim of increased school attendance has been achieved. Other services are also being successfully provided by the women and government is able to use Mirlirrtjarra Kuurl Mirrka Palyalpayi to consult with the community.

I particularly want to note that some of the women are now receiving Newstart payments. Not only have the women chosen to continue working and are not getting paid, they are working harder than ever and taking great pride in their work. In my experience, this kind of commitment to community is not unusual despite the images often portrayed in the media of remote Aboriginal communities. However, it is an example of the type of work which is done in communities, which is clearly ‘real work’, but which is often not properly valued by governments. 

The key to the success of Mirlirrtjarra Kuurl Mirrka Palyalpayi lies in the roles and the relationships involved in the program. Control lies with the Breakfast Minyma and the support roles are played by government and NGOs. The results have been so much greater than the original aim of providing school breakfasts. 

4.3 Warlpiri Youth Development Aboriginal Corporation 

This second case study again looks at a local community organisation. The Warlpiri Youth Development Aboriginal Corporation (WYDAC) was started by members of the Yuendumu community as the Mt Theo Program in 1993. It began as an outstation rehabilitation program designed to address the problem of petrol sniffing, and received acclaim for the successful use of country and culture to curb this community health problem. The Social Justice Report 2009 featured the Mt Theo Program as an effective example of the use of country to run a social well-being program for young Aboriginal people engaging in risky behaviours.
  

Over two decades, the organisation has steadily built upon the strengths and capacity of the community and has expanded its operations to become WYDAC. It is now a ‘comprehensive program of youth development and leadership, diversion, respite, rehabilitation, and aftercare throughout the Warlpiri region,’
 servicing four Warlpiri communities.
 

(o) The story of WYDAC

WYDAC has grown significantly since its establishment in 1993. It incorporated through the Office of the Registrar of Indigenous Corporations (ORIC) in 2000 as the ‘Mt Theo/Yuendumu Substance Misuse Aboriginal Corporation’. In 2008 the corporation changed its name to the WYDAC to reflect its broader role in the Warlpiri community.

Its expanded program allows it to address new issues as they arise. This has meant that the focus of the program has evolved beyond its initial goal of ending petrol sniffing into broader areas of youth development and well-being. The focus of WYDAC has transitioned from a ‘crisis’ approach to a long term community development program. 

This evolution happened gradually and involved new ways of thinking and working. Members of the community, young people, elders and WYDAC itself were involved in both formal and informal discussions over a long period to develop the way forward. 

WYDAC now plays a substantial role in the community and has many other functions, including the running of the Yuendumu Community Swimming Pool and the Yuendumu Mechanic Training Workshop. Presently the WYDAC provides the following services and programs.

Yuendumu programs:

· Jaru Pirrjirdi Youth Development (incorporating Yuendumu Youth Program)

· Warra Warra Kanyi Youth Counselling and Mentoring Service

· Yuendumu Community Swimming Pool

· Yuendumu Mechanic Training Workshop

Mt Theo Outstation:

· Mt Theo Outstation Cultural Respite and Rehabilitation

Outreach programs:

· Willowra Youth Development Program

· Lajamanu Youth Development Program

· Nyirrpi Youth Development Program

A video presentation entitled ‘Strong Organisation, Strong Communities, Strong Young People’ provides an excellent overview of these programs.

The development of WYDAC to deliver such a range of services was not easy. At several points the organisation had to deliver services without funding. For example, both the Jaru Pirrjirdi Program and the Warra Warra Kanyi Counselling and Mentoring Program were initially refused government funding.
 Despite those refusals, in both cases WYDAC continued the implementation of the programs with either philanthropic support or without funding because they were addressing needs identified as important by the Warlpiri community. In both cases, after initial success, government funding was later forthcoming.
 

(p) Organisational governance structure 

WYDAC’s governance structure and processes have developed over 20 years. It started as a small organisation run by a small group of people in the Yuendumu community. But its success at each step of its development and expansion into new programs required a more formalised structure, achieved through incorporation. Operations Manager Brett Badger said:

As the organisation has grown it has been really important to ensure good governance structures are in place. They have to work for the Warlpiri community and support the relationships which make WYDAC strong.
 

Any person who has resided in Warlpiri country for over a year can become a member of WYDAC. In April 2012, WYDAC had 137 members from the Yuendumu, Lajamanu, Nyirrpi and Willowra communities.

WYDAC received an exemption from ORIC to allow it to have a larger board. Ordinarily a maximum of 12 directors applies. Under the exemption, ORIC allows WYDAC to have up to 50 directors. Currently, the WYDAC board has 42 directors, 12 of whom are Traditional Owners. When Traditional Owners of the Purturlu country (the land on which the Mt Theo Outstation sits) become members of the organisation they are automatically granted the opportunity to become directors but can opt out. This recognises the importance of traditional ownership in community governance structures and ensures that traditional governance structures are included in the modern organisational structures. 

Five directors are elected at the Annual General Meeting to form the executive for two year terms. As is appropriate for Warlpiri peoples, there are two chairpersons, a man and a woman.

Decision-making at board meetings is by consensus. In the past eight years, no issue has needed to go to a formal or informal vote. In some circumstances directors may feel they need further input into decision-making and may call a community meeting to discuss the issue at hand. 

Directors’ behaviour and decision-making is governed by a set of guiding principles, which are ‘embedded in Warlpiri cultural values and reflect Warlpiri relationships to each other, non-Warlpiri and Warlpiri land, and have been agreed on by members.’
 

WYDAC identifies the strong and close relationships between members and staff as a strength of the organisation. The staff, executive and members are accessible to each other, allowing discussion and input over the direction and operation of the programs. Directors and chairpersons visit the offices daily to ‘talk story’ about the program, the community, and ideas for the future.
 Over half of WYDAC employees are Warlpiri and an important part of WYDAC is Warlpiri and non-Warlpiri working together.

(q) Successful governance in the Warlpiri community

Praise for the Mt Theo Program and now WYDAC has been prolific and there have been significant achievements, for example the elimination of petrol sniffing in the community.
 Most recently, a Northern Territory Legislative Assembly report on youth suicide praised the WYDAC, stating that it is ‘widely acknowledged as an exemplary and sustainable model of community based youth diversion’.

In 2012, WYDAC was chosen as one of eight finalists – from a pool of over 100 applicants – in the Reconciliation Australia-BHP Billiton Indigenous Governance Awards.

There are many lessons to draw from even a brief look at WYDAC - lessons for communities and external parties in the Indigenous governance environment, especially governance. 

One of the keys to the effectiveness of WYDAC is its legitimacy in the eyes of the community. This has been achieved through strong relationships developed over time: between the organisation and its community; and between WYDAC staff, directors and members. WYDAC states:

it is these internal relationships that cement the effectiveness of blending Indigenous and non-Indigenous ways of working, and conforming to the requirements and obligations of both cultures.

The original Mt Theo Program and the expanded WYDAC has responded at each point in its development to the needs of the Warlpiri community, particularly the needs of Warlpiri young people. It has listened to the community and responded.

The community feels ownership over and pride in the organisation because its structures are seen as culturally legitimate and its goals originated from within the community. The foundations of the program, operating without government support in its early days, also contributed to community ownership: 

As our history shows, we have not waited for funding to do what needs to be done. We have dealt with it by harnessing the strength of Warlpiri people and their commitment to young people.

As WYDAC has expanded its services and programs to other Warlpiri communities, it has developed sub-committees with members from those communities to ensure culturally appropriate representation and guidance. WYDAC ensures its ongoing legitimacy through ongoing consultation and engagement with the communities it serves.

The organisational governance structure of WYDAC fulfils the requirement for both internal and external accountability. The legitimacy and hence effectiveness of WYDAC are fundamentally influenced by its prioritisation of accountability to community. However, the corporate structure and related requirements also provide them with legitimacy in the eyes of governments and other funding bodies. 

The corporate structure has been specifically designed to accommodate Warlpiri community governance. In providing an exemption allowing for up to 50 directors, ORIC has played a significant role in facilitating the legitimacy of the organisational structure in both the Warlpiri community and the broader governance environment. 

However, WYDAC has had to deal with many challenges in the broader governance environment. For example, it has had to operate several programs without funding either because bureaucratic processes did not initially recognise the connections between the programs required and funding criteria, or because the processes were too hard for WYDAC to navigate successfully at the time. In response to these obstacles, WYDAC harnessed the existing strengths and capacity of their community members and ran the programs anyway, eventually securing funding. 

WYDAC’s Annual Report 2010-2011 lists 17 government departments and agencies and 10 independent organisations which provide program funding to WYDAC. In addition, WYDAC lists a number of private donors whose support is especially valued because it is not tied to conditions and can therefore be used to respond to community needs as they arise.
 

The success of WYDAC in securing external accountability as well as legitimacy in the community can be seen from the high degree of stakeholder confidence in the programs. In the last five years, WYDAC has had a 400% increase in their funding base. The Harvard Project, whose work on Indigenous governance I discussed in Chapter 2, would describe this as evidence that WYDAC has created a ‘virtuous cycle’ – that is, a cycle in which WYDAC demonstrates its capacity, funding is forthcoming, precipitating further capacity development and program success, engendering greater confidence of stakeholders.

WYDAC is an example of the achievements possible when communities realise that ‘the best argument for sovereignty [and self-determination] is its effective exercise’.
 WYDAC has a 20-year history of achievement based on the Yuendumu community building on their strengths to develop their own capacity. At various points, government has supported WYDAC and continues to do so in a number of ways. But on several occasions WYDAC has had to persist in the face of external obstacles without support. Further, the amount of bureaucracy involved in managing 17 different government funding agencies inevitably drains resources from the organisation. WYDAC’s story should give governments cause to reflect on the points at which they could better facilitate and enable effective Indigenous governance and apply these lessons to WYDAC as well as to other community initiatives in the future. 

4.4 Ngroo

Ngroo is a non-Indigenous service provider which aims to ensure access for Aboriginal and Torres Strait Islander families to inclusive, culturally appropriate early childhood education.

Ngroo offers a training and mentoring program which provides the management and staff of preschools with the knowledge and skills to effectively engage Aboriginal and Torres Strait Islander families. It focuses on ensuring a culturally safe environment by creating a culturally competent workforce which meaningfully engages with the local community that it serves.
 This model intrinsically recognises the importance of community governance in developing successful early childhood education services for Aboriginal and Torres Strait Islander children. 

Ngroo is an example of a non-Indigenous service provider that understands the role it has in the framework of effective governance in Aboriginal and Torres Strait Islander communities. That is, its role is to engage and empower the Aboriginal and Torres Strait Islander community it hopes to serve, and to create genuine partnerships to enable us to achieve our aims. 

(r) The story of Ngroo

(i) Beginnings at Tregear Presbyterian Preschool

Ngroo began in a single preschool in Western Sydney, Tregear Presbyterian Preschool (Tregear). The then Director of Tregear, Jan Wright – an experienced, non-Indigenous early childhood teacher – was well aware that a preschool education significantly increases the likelihood that a person will go on to achieve well in future education and more generally. Jan was also aware that the large Aboriginal and Torres Strait Islander population in the local area did not send their children to Tregear. 

Jan asked a local Aboriginal woman, Sheryn Turvey, who came to enrol her child at the preschool, why Aboriginal families did not come to Tregear. The answers represent the barriers to Aboriginal and Torres Strait Islander participation in early childhood education and are in Text Box 4.2 below.

	Text Box 4.2: Barriers to Aboriginal and Torres Strait Islander access to preschools

	· High cost 

· Lack of transport to service

· Lack of Aboriginal staff 

· No connections with the local Aboriginal community

· Culturally uneducated staff

· Limited cultural cues in the environment

· Lack of Aboriginal resources and culturally appropriate content

· Feelings of disconnectedness, social isolation, bias and feeling unwelcome.



Jan heard that many Aboriginal and Torres Strait Islander people or their families had in the past had negative experiences with the education system and as a result were not inclined to send their children any earlier than they had to. The past experiences sometimes led to a feeling of shame associated with educational institutions.
 Jan said:

You could pay Aboriginal people to send their children to pre-school and it still wouldn’t work if families don’t feel a place is culturally safe.
 

Jan and Sheryn found that the barriers they identified reflected the broader evidence base. The research about ‘what works’ to deliver improved service delivery outcomes is consistent and has been available for a decade. As discussed in detail in Chapter 2, the evidence shows that what works is community involvement and engagement from the beginning, respect for language and culture in the services and programs, and genuine partnership with Aboriginal and Torres Strait Islander peoples. What does not work are interventions with external decision-making, without local community control or culturally appropriate adaptations.
 

Accordingly, in 2008, Jan and the staff at Tregear Preschool set about removing the barriers. They undertook a range of changes to improve accessibility to Aboriginal and Torres Strait Islander peoples: 

· They reduced the cost to a maximum of $10 per day for Aboriginal families by identifying the full range of government entitlements available.

· They provided a bus to transport children to and from the preschool.

· They identified Elders in the area and got them involved. Initially, this involved Sheryn making contact with the Elders she knew in the area surrounding Tregear. From there, the network grew.

· They worked with the Elders group to guide their journey and make connections in the community. 

· The Elders worked with staff to improve their cultural awareness so that they felt comfortable and confident in their interactions with Aboriginal and Torres Strait Islander people.

· Staff reviewed their policies and practices with the Aboriginal community to ensure they were respectful and reflected Aboriginal views. 

· As Director of Tregear, Jan employed Aboriginal staff to work with the children.

Once the Elders felt that the barriers had been removed and the environment was culturally safe, they encouraged Aboriginal families to enrol their children at Tregear. This initially resulted in a small number of enrolments. But once word spread that the preschool was ‘Aboriginal friendly’ Aboriginal and Torres Strait Islander enrolments grew rapidly. Aboriginal and Torres Strait Islander enrolments at Tregear are now at record levels, up from nine children in 2008 to 50 children in 2012.
 

In the early days, there were occasions when enrolled children did not attend on their enrolled days. On those occasions, the Elders would go out to the home of the child’s family and find out what the problem was. The Elders emphasised to the parents the importance of the children attending on their enrolled days. This personal approach by the Elders was immediately successful in tackling the small degree of non-attendance.
 

The curriculum at Tregear now includes Aboriginal music, art, dance and stories told by members of the local community. 

The model used at Tregear emphasises the importance of staff development. This involves a focus on cultural competency for non-Indigenous staff as well as formal training: 

Developing our staff, both Aboriginal and non-Indigenous is really important. It benefits the staff themselves, the children at Tregear, and families of the children who are engaged with the preschool. Most importantly it raises the confidence of the staff as a team towards achieving excellence.

(ii) To the Ngroo Pilot Program

The positive outcomes from the approach at Tregear resulted in the establishment of the Ngroo Pilot Program for the Blacktown Local Government Area. Blacktown is home to the highest number of Aboriginal and Torres Strait Islander families in NSW.
 The Ngroo Pilot Program ran from March to July 2011 and involved 11 preschools. It received a modest grant of $8 000 from the New South Wales (NSW) Department of Human Services (formerly Department of Community Services). 

The Ngroo Pilot Program used the same model as that used at Tregear: prioritising the knowledge and contacts of local Elders; making contacts within and engaging the broader Aboriginal and Torres Strait Islander communities; and identifying barriers relevant to each preschool and removing them. In particular, they focused on creating a culturally competent workforce and culturally safe environment.

The trial involved Ngroo staff and elders from Tregear brokering connections between the preschools and their local Aboriginal communities. It involved one workshop with the preschools and two mentoring sessions, as well as ongoing mentoring as needed. 

The 11 preschools involved in the trial are all at different stages of their development. There has been dramatic success at some of the preschools and smaller improvements at others. 

This pilot program allowed Ngroo to assess its model and learn additional lessons to those which were learnt at Tregear. 

The preschools which were successful were the ones which removed the barriers identified and had strong connections with the local Elders. Ngroo found that for each preschool, some barriers are harder to remove than others. There were two factors in particular which led to less success in the trial preschools: 

· The less successful preschools were run by large organisations. This meant they had additional overheads that were not negotiable and as a result they were unable to reduce their costs for Aboriginal and Torres Strait Islander people to a maximum of $10 per day.
 In particular, where there were multiple layers to the management structure, money was required to be distributed up those tiers.
 

· Some service providers did not have the Aboriginal and Torres Strait Islander population in the local area.

Another critical lesson from the pilot program was that transformation like that which took place at Tregear did not happen overnight. It took four years to develop the solid, sustainable partnerships and the trust which exists today at Tregear. Ngroo’s involvement with the preschools was just the beginning of a process:

Ours is a model for sustainable change – what makes Ngroo a successful model is our focus on building trust, respect and genuine partnership between the service, the staff and the community. Given the history of negative experiences with education that many Aboriginal parents have had, it is not surprising that it might take some time to build that trust.
  

The partnership with local Elders has resulted in a growing trust in Ngroo within the Aboriginal community in NSW: 

Due to the past history, Aboriginal people find it hard to trust. To leave their child with a person they don’t know makes it even harder. To have Aboriginal staff and Elders visiting the early childhood services is a great way to role model to families that this service is a culturally friendly one and can be trusted. Local Elders are contacted by Ngroo’s Elders connections before we go into community and are invited to sit alongside each other at the workshop.
 
As confidence has grown within the community, and the outcomes have reflected that, confidence amongst the broader community has also grown in Ngroo. Ngroo secured a substantial philanthropic donation which enabled it to carry on after the Pilot Program. This private benefactor gave very generously and in giving said:

I can see that early childhood is where we need to invest. All I ask of you in giving this money is that you approach government to match my donation.

Ngroo has been refused funding by the NSW Government and has not yet been granted funding by the Australian Government.
 

(iii) Now - Ngroo Education Incorporated

After the success of the model at Tregear and in the Pilot Program, and with the support of private funding, Jan established Ngroo Education Incorporated (Ngroo Education). Ngroo Education had been operating for just over a year at the time of writing and was incorporated under the Associations Incorporation Act 2009 (NSW) on 3 March 2011. In June 2012, Ngroo was granted Deductable Gift Recipient (DGR) status by the Australian Taxation Office after the Department of Families, Housing, Community Services and Indigenous Affairs (FaHCSIA) entered it on the Register of Harm Prevention Charitable Institutions. This means that further private donations are tax deductable. 
Ngroo Education aims to share its successful model with other preschools across NSW. It does this through a program of workshops and mentoring where preschools receive one workshop and then two follow-up visits and additional mentoring as much as is needed (as in the trial). 

The program teaches staff from State Government-funded preschools how to effectively engage with the Aboriginal and Torres Strait Islander community so that Aboriginal and Torres Strait Islander families will feel comfortable sending their children there. Ngroo advocates that for the best outcomes, preschools should build ongoing relationships and partnerships with local Aboriginal and Torres Strait Islander communities. 

The involvement of Aboriginal Elders in the workshops and mentoring program is central. Ngroo Education makes connections with local Elders of each preschool community to make sure they are involved in the process from the beginning. 

The workshop is a six hour intensive training day. The workshops teach management and staff about the Aboriginal and Torres Strait Islander connection to land/country, and takes them through the history behind why Aboriginal and Torres Strait Islander people do not access early childhood services. It teaches staff about the current barriers to access, how to identify them at their preschool and in their local area, and the role that the preschool (and individuals working in the preschool) can play in removing the barriers and creating an inclusive, accessible service.

The workshops prioritise creating a culturally competent workforce to create a culturally safe environment. Ngroo Education gives preschool staff the following advice:

· cultural competence develops cultural security

· do not stereotype

· act as a partner, not an expert

· don’t try to fix us as we are not broken

· listen to our stories

· recognise it takes time to connect

· openly discuss issues as they arise

· staying culturally connected is an ongoing effort

· understand a respectful silence

· develop a powerful sense of what is socially just

· ‘as a non-Aboriginal person it is important to look at why you think the way you do’.

The training also focuses the mind on some practical problems which might face Aboriginal and Torres Strait Islander children. For example, Aboriginal and Torres Strait Islander children have a high rate of Otitis Media, or Glue Ear, leading to hearing problems. This can badly affect a child’s capacity to learn, and therefore staff should look out for signs of Glue Ear. 

The mentoring program is the ongoing link between Ngroo Education and the preschools they work within. The mentoring sessions explore the barriers further with staff as they attempt to remove them. Ngroo Education staff provide ongoing support with resources, transport, fee reduction, staffing, advice and ongoing engagement.

The local Elders have an ongoing relationship with the preschool, guiding the preschool in how it can make local Aboriginal and Torres Strait Islander families most welcome.
 Their ongoing role in providing community links and supports varies as do the many communities with whom Ngroo has built relationships.

The mentoring occurs in a variety of ways to suit the differences between localities and communities, so can take place by phone, internet, or face to face. 

Ngroo Education also has an employment and training strategy ‘which facilitates Aboriginal participation’.
 Currently, 14 local Elders are cultural advisors to Ngroo Education and six Aboriginal trainees have been placed in services and mentored by the local Elders and Ngroo Education staff. This team of Aboriginal trainees, staff and Elders is critical to keeping the relationships going between preschool staff and the Aboriginal families in the community. 

Ngroo credits the success of its model to the recognition of the diversity in communities and the creation of networks of Aboriginal and non-Indigenous people: ‘Ngroo recognises that this is step one in a far longer process of engagement and two-way learning.’
 

Staff in services have provided feedback anecdotally that they feel more comfortable in building networks and relationships with their local Aboriginal community. Enrolments have increased. They are able to identify and address negative attitudes that arise in their team. They are thinking outside the square to remove barriers. They are more involved in community activities. They require ongoing training to provide culturally strong programs. They value the challenges of reflecting on their practices with communities in order to be more inclusive.
  

Barriers have persisted in some services, mainly to do with costs. As mentioned earlier, some services have additional overheads which mean that they cannot reduce costs.  Some organisations have tried to provide reduced fees by granting scholarships from donations provided by benefactors or staff, but ‘often this is made so public that families feel shame or obligated to the service’.
  So there are ongoing challenges.

Ngroo hopes that its approach takes hold and that it can build a national movement towards prioritising inclusivity in all our preschools: ‘Our desire is to foster an increasingly successful, ever widening cooperative movement among mainstream preschools.’

(s) Lessons from Ngroo

There are many lessons to draw from Ngroo for non-Indigenous service providers, including governments. 

The key to Ngroo’s success is the focus it places on relationships between the preschools and the local Aboriginal and Torres Strait Islander communities. Ngroo’s organisational structure incorporates standard good corporate governance principles to engender the confidence of external funders and governments. But through its operational model, it also incorporates a basis of community governance. 

Ngroo advocates a community-based approach to getting Aboriginal and Torres Strait Islander children to preschool. Ngroo’s model recognises that each Aboriginal and Torres Strait Islander community is different. It is based on listening to each community’s needs and concerns, and respecting and including each community’s own authority structures. This means the Ngroo model has the inbuilt flexibility to respond appropriately to the needs of different communities. It teaches preschools not to presume anything.

Also important is the cultural competence training for management and staff and the focus on employing Aboriginal and Torres Strait Islander staff from the local area in the preschools. Ngroo’s training program aims to increase comfort levels and advise staff of practical ways in which they can make Aboriginal and Torres Strait Islander families feel welcome, included and valued, and has resulted in Aboriginal and Torres Strait Islander families having confidence in Ngroo-trained preschools as culturally safe environments for their children.

Ngroo’s emphasis on partnerships and cultural competence is based on the evidence of ‘what works’ to improve Aboriginal and Torres Strait Islander participation in education. Those partnerships empower Aboriginal and Torres Strait Islander families and communities as they engage with mainstream preschools.

This is the next important lesson – Ngroo creates empowered communities and leaves strengthened capacity behind. Ngroo’s approach is to build the capacity of everyone involved in the early childhood education of Aboriginal and Torres Strait Islander children – the families, communities and preschools. 

Ngroo aims to strengthen capacity in the local Aboriginal and Torres Strait Islander communities in which Ngroo-trained preschools operate. Ngroo’s model is based on including Aboriginal and Torres Strait Islander people front and centre of every step of the process – the design of the program, the identification of barriers in each preschool, the removal of the barriers, and the care and education of the children. The training for preschools is explicitly to build their capacity in both cultural competence and corporate governance. For example, an important part of the training is about the capacity of preschools to be able to engage effectively in the government funding framework and reduce their overheads so as to enable reduced costs for Aboriginal and Torres Strait Islander children. 

Ngroo highlights the importance of external actors understanding their role in the Indigenous governance environment. Their role is to enable and support Aboriginal and Torres Strait Islander peoples to achieve our aims and to partner with us to deliver the best outcomes. 

Ngroo has been overwhelmed by hearing and seeing the changes in mainstream staff and programs. Hearing non-aboriginal educators’ enthusiasm and excitement at feeling able to tackle any challenges, hearing the stories where individuals have been proactive in providing structural ways to change existing barriers in policy and procedures from the ground up. The increased demand from the broader early childhood sector in these early stages reinforces Ngroo’s resolve to keep on going and keep true to the principles of respect, relationship and social equity.
 

The example of Ngroo proves that where the role of non-Indigenous parties in engaging with Aboriginal and Torres Strait Islander communities is performed appropriately and well, it achieves not only discrete service delivery outcomes, such as improved education, but it also takes us all further along our journey of reconciliation.   

4.5 Governance in the Torres Strait 

(t) Background

As I have discussed in Chapter 2, the components of effective governance in Aboriginal and Torres Strait Islander communities ultimately highlight the need for a new relationship between Aboriginal and Torres Strait Islander peoples and governments. Achieving our aims can only come through empowerment. Ultimately, this depends on governments being prepared to devolve power to Aboriginal and Torres Strait Islander peoples to manage our own affairs. 

The following case study illustrates that devolving power is not unusual. There are myriad options for power-sharing arrangements. Many Australians would not realise the degree of power-sharing which already exists in Australia today. Australia is a federation with power shared between states, territories and the Commonwealth under the Constitution and Australia’s federal model has changed constantly throughout its history and is certainly not a fixed arrangement.
 Further, Australia has several territories, including the self-governing territory of Norfolk Island and the non-self-governing territory of Christmas Island.
 

The Torres Strait is a unique geographical region of Australia and has been moving steadily towards greater autonomy for many years.

(u) The Torres Strait region

The Torres Strait is the 40 000 square kilometre area between the Cape York Peninsula and the southwest coast of Papua New Guinea (PNG). It is 90 per cent ocean, but includes 18 island communities and two mainland communities.
 On instructions from London, Queensland annexed the Torres Strait Islands without the consent of the traditional inhabitants between 1872 and 1879.
 The Torres Strait remains part of the State of Queensland today. Around 9 000 people, 7 000 of whom are Torres Strait Islander and/or Aboriginal, live in the Torres Strait.
 The Torres Strait is the only part of Australia with an active international border (with Papua New Guinea). The Australian Government manages the national policy areas of customs, quarantine, immigration and defence from Waiben (Thursday Island), the main administrative centre. Waiben also serves as the main administrative centre for State and local government authorities. An international treaty creates the Torres Strait as a Special Territory protecting traditional inhabitants’ rights of free movement, and maintains traditional cultural and trade ties in the border region in between the Treaty Villages of Western Province in Papua New Guinea and the outer islands of the Torres Strait. A map of the region is at Image 4.1.

Image 4.1: The Torres Strait regional map
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(v) Governance arrangements in the Torres Strait

The governance arrangements of the Torres Strait are unique, corresponding to its unique geography and demography. The arrangements are complex and still evolving. For many years there have been conversations amongst Torres Strait Islanders and between Torres Strait Islanders and the Queensland and Australian Governments about secession from Queensland, but there is already a degree of autonomy achieved through the current local government arrangements. The Torres Strait Regional Council became the Torres Strait Regional Authority (TSRA) in 1994 and was the only regional structure to survive the abolition of ATSIC. 

The governance arrangements in the Torres Strait have involved several representative levels in recent times. Until 2008 there was the Torres Shire Council, first established as Town Council in 1903;
 seventeen Island Councils, created in 1985;
 the Island Coordinating Council (ICC);
 and theTSRA.
 These arrangements had evolved to ensure that each unique island community was represented appropriately. 

In 2008 the Queensland Government implemented state-wide local government reforms and amalgamated the Island Councils to form the new Torres Strait Island Regional Council (TSIRC). The TSIRC is now one of three local government councils found in the Torres Strait region, along with the Torres Shire Council and the Northern Peninsula Area Regional Council (NPARC).

(i) Torres Shire Council

The Torres Shire Council municipality was first established in 1903 as a Torres Town Council and subsequently became the Torres Shire in 1991. It services the communities of Waiben (Thursday Island), Ngurupai (Horn Island) and Murulag (Prince of Wales Island), although its jurisdiction covers all the uninhabited islands of the Torres Strait from the PNG border to as far south as the Jardine River in the Cape York Peninsula. However the Torres Shire Council’s administrative control does not include areas covered by the TSIRC (previously the Island Councils), or the NPARC communities. The Torres Shire Council’s jurisdiction as a local government includes a local law-making role and an executive role in relation to the adoption and implementation of policy, administration of local government, and the enforcement of those local laws. The Council receives revenue from rates, utility charges, fees and charges, grants, subsidies, contributions and donations. The elected members of the Torres Shire Council include the Mayor and four councillors.

All people living within the Shire can vote and stand for election in the Torres Shire Council, but people enrolled to vote in a TSIRC election cannot vote in a Torres Shire Council election.  

The Torres Shire Council has a long standing Memorandum of Understanding with the TSRA which documents the principles of collaboration and cooperation between the two organisations.

(ii) Torres Strait Island Regional Council 

The TSIRC is divided into fifteen wards representing the ‘outer’ island communities of Badu, Boigu, Dauan, Erub (Darnley), Hammond, Iama (Yam), Kubin, Mabuiag, Masig (Yorke), Mer (Murray), Poruma (Coconut), Saibai, St Pauls, Ugar (Stephen) and Warraber (Sue). The population of the region is around 5 000 people.
 

Each of the previous Island Councils in these communities comprised of three councillors, including a chairperson; except the Saibai Island Council which had seven councillors representing the seven clans and two tribal groups, in the area. 

Now, the TSIRC consists of a Mayor who is elected by the whole council region and 15 councillors who are elected by their respective communities. Each community has a community forum made up of a Councillor and elected members of the public who advise the Council on service delivery, culture and planning. When there are land matters to discuss, a community forum convenes as a Land Panel. The role of the Land Panel is to make recommendations to Council regarding proposed Deed of Grant in Trust (DOGIT) land decisions.

Some of the functions of the TSIRC include: water and sewerage, waste, childcare, planning, environmental health, economic development, libraries, roads, parks and gardens, ports and airports, community radio.

Meetings of the TSIRC were being held on a different island each month but the cost of transporting all the councillors every month was reported to be prohibitive.
 

The TSIRC is currently negotiating a Memorandum of Agreement with the TSRA to document their principles of collaboration and cooperation between the two organisations.

(iii) Northern Peninsula Area Regional Council

The third local government in the region is the NPARC which is based in Bamaga. NPARC provides local government services to the five communities of Bamaga, Seisia, Umagico, New Mapoon and Injinoo.  NPARC has a Mayor and five Councillors.

NPARC has entered into a Memorandum of Understanding with the TSRA which documents the principles of collaboration and cooperation between the two organisations.

(iv) Torres Strait Regional Authority

The TSRA was established in 1994 to deliver Commonwealth programs to Torres Strait Islanders and Aboriginal people living in the Torres Strait Islands.
 It grew out of the Torres Strait Regional Council, which was a regional council under ATSIC.

The TSRA consists of 20 elected members, one from each of the TSRA electoral wards. The wards correspond to the local government regions.  There are fifteen elected members from the outer islands, three members from the inner island cluster and two members from the Northern Peninsula Area.  The Chairperson of the TSRA is elected by the Members at the first board meeting following the TSRA election. Prior to 2012, seventeen of the TSRA members were appointed following the local government elections for TSIRC (15) and NPARC (2).  The remaining three were elected under Division 5 of the Aboriginal and Torres Strait Islander Act 2005 (ATSI Act) to represent the areas of Ngurupai (Horn Island), Muralug (Prince of Wales Island) and Port Kennedy on Thursday Island.  Following a review of governance arrangements in the Torres Strait commissioned by the TSRA Board in 2010, the TSRA Board determined that independent elections (that is elections that were separate from the local government election process) would provide a better governance structure for the region. 

The TSRA is mainly funded through federal Parliament appropriations.
 The TSRA provides grant funding to organisations that can demonstrate capacity to deliver against the outcomes and benefits contained in the Torres Strait and Northern Peninsula Area Regional Pan (2009 -2029) and the Torres Strait Development Plan (currently 2009 – 2013).
  Organisations include the three local governments in the regions, Prescribed Bodies Corporate and a wide range of Indigenous corporations in the region.

The TSRA has the responsibility to:

· formulate, coordinate and implement programs for Torres Strait Islander and Aboriginal people living within the region, including the Business Funding Scheme, the Community Development Employment Projects, infrastructure programs, health partnerships, culture and heritage programs, land and sea management programs, governance and leadership programs, and native title services

· monitor the effectiveness of these programs, including programs conducted by other bodies

· advise the Minister for Indigenous Affairs on matters relating to Torres Strait Islander and Aboriginal Affairs in the Torres Strait

· recognise and maintain the special and unique Ailan Kastom (culture) of the Torres Strait Islander people living in the Torres Strait Region

· undertake activities necessary to perform its function as defined by the ATSI Act 2005.

The TSRA administers programs to help improve the health and well-being of Torres Strait Islander people. To achieve this aim, the TSRA says it works to: 

· gain recognition of our rights, customs and identity as indigenous peoples

· achieve a better quality of life for all people living in the Torres Strait region

· develop a sustainable economic base

· achieve better health and community services

· ensure protection of our environment

· assert our native title over the lands and waters of the Torres Strait region. 

(w) Towards greater autonomy 

As mentioned already, the governance and representative structures in the Torres Strait have been under review, and greater autonomy has been proposed and recommended on several occasions in the last few decades. It was intended that the TSRA would eventually merge into a new assembly, as discussed by the House of Representatives Committee in 1997
 and later addressed in the Bamaga Accord.

There is ongoing discussion among the Torres Strait communities about the appropriate model for autonomy. However the region’s leaders have not yet determined what kind of autonomous model would work best for the region.

(x) Lessons from the Torres Strait governance arrangements

The Torres Strait provides an example of one regional community working towards the development of a power-sharing arrangement in Australia. These governance arrangements are evolving in response to the desire and capacity of the Torres Strait Islander people for greater autonomy and the recognition by governments of the uniqueness of the region.

Although the Torres Strait is not yet autonomous from the Queensland Government, there are a number of aspects to the relationship between the TSRA and the Australian and Queensland governments which indicate a different kind of relationship with government and a greater degree of power-sharing than in other local government arrangements. For example, the Torres Strait Treaty between  Australia and PNG was negotiated between the governments of the two nations as well as the Queensland Government and the leadership of the Torres Strait. 

The TSRA Board is a key advisory body, providing input across a broad range of cross border issues. Members of the Board participate in an annual cycle of bilateral consultative meetings with both PNG traditional inhabitants and other officials, at the National, State and Provincial level. The TSRA continues to work closely with the Australian Department of Foreign Affairs and Trade to ensure Torres Strait participation continues at meetings of Traditional Inhabitants, Treaty Liaison, the Environmental Management Committee and the Joint Advisory Council.

There is recognition that further autonomy in internal affairs is likely in due course. Negotiations in this regard have been ongoing for many years. 

Any new arrangements are likely to involve close relationships with the Queensland and Australian governments. Former Queensland Premier Anna Bligh reportedly suggested a combination of the Christmas Island and Norfolk Island self-governance arrangements might be considered.
 Any new self-governance arrangements in the Torres Strait, like all other effective Indigenous governance arrangements in modern Australia, require a fine balance of community governance arrangements. This balance has been achieved by the Torres Strait region for many years now, including in the face of regular government-imposed changes to governance arrangements.

There are few communities in Australia which share enough characteristics with regions such as the Torres Strait to make this type of model directly transferrable to other areas. But there certainly are other Aboriginal and Torres Strait Islander communities with equally distinct governance cultures and traditions. Self-determination already extends to these kinds of self-governance arrangements in Australia, among others. There is no principled reason why other communities cannot design tailored solutions for their own autonomy, if that is what self-determination means for them. 

The Torres Strait has managed to secure legitimacy in its governance arrangements by tailoring the representative arrangements to the specific needs of the people, whilst navigating and manoeuvring around government policies and requirements. The arrangements ensure strong local representation at the regional level, including representation of small communities.
 Further, the Torres Strait has ensured community participation in and management of the processes of governance development. These participative processes have been ongoing for many years. They are seen as having played an important role in preventing inappropriate structures and they continue to be an important part of getting any new self-governance arrangement right.
 

The governance arrangements involve a number of layers of government, in part necessitated by the needs of the people of the Torres Strait, but also because of the relationship with the Queensland and Australian Governments and the way the governance arrangements have evolved. Some of these layers might in time be removed. However currently, the arrangements work because of several factors:

· The arrangements incorporate the principles of self-management and self-determination.

· There is a clear delineation of roles and responsibilities. 

· There is good coordination and partnerships across all levels of government.

· There is direct funding from the Department of Finance and Administration in the form of a single line budget.
 

The requirements of legitimacy and participation are prioritised in these arrangements and in the development of any new arrangements. But also prioritised is the need for the local and regional representative organisations to be able to engage in the broader governance environment. This broader governance environment is a huge challenge, particularly in the context of the overarching aim of greater independence from the Queensland state. The main hindrance to achieving autonomy is logistical and financial arrangements. But there are many positive indications that the relationship between government and the Torres Strait is evolving into one of partnership, based on respect for the people of Torres Strait’s right to self-determination. 

4.6 Congress – national representation for Aboriginal and Torres Strait Islander peoples

(y) Background

The National Congress of Australia’s First Peoples (Congress) is the national representative body for Aboriginal and Torres Strait Islander peoples. Congress was developed after the Government abolished the Aboriginal and Torres Strait Islander Commission (ATSIC) in 2005, and was incorporated in 2010. 

Congress is still in the early stages of its development. However, an independent evaluation of Congress has found that Congress has effective governance, accountability and probity standards, which operate well and align with Congress’ purpose and operating environment,
 and it has realised its key objectives for the first two years of operation.
 Although Congress is a young organisation, the process of creating Congress’ unique structure, as well as its early achievements, is illustrative of the different aspects of effective governance for and by Aboriginal and Torres Strait Islander peoples. 

In this case study I will discuss Congress’ role and structure in the context of the framework for effective governance in Aboriginal and Torres Strait Islander communities. I will consider the three components of effective governance discussed in Chapter 2. 

In developing the model for Congress, it was acknowledged that community governance had to underpin and form the foundations of both organisational governance and the relationship with government. However, it is the confluence of all of the three aspects of governance, so consciously brought together, which stands Congress in good stead to achieve its aims and objectives.

(z) Community governance foundations

Perhaps the most important factor in Congress’ community governance foundations is that its design responded to what Aboriginal and Torres Strait Islander peoples said they wanted from a national representative body.

(i) Consultations

In July 2008, my predecessor Dr Calma released a comprehensive issues paper informed by research commissioned from the National Centre for Indigenous Studies at the Australian National University.
 In this paper, Dr Calma identified the following ‘foundational principles to consider for a new Indigenous representative body’:

· Having legitimacy and credibility with both government and Indigenous peoples. 

· ‘Two way’ accountability – to government and to Indigenous peoples and communities.

· Being transparent and accountable in its operations; in the mechanisms for determining membership or election; in policy making processes; and financial processes. 

· Truly representative of a diverse Indigenous polity (ensuring participation of different groups of Indigenous people including stolen generations, traditional owners, Torres Strait Islanders, youth and women for example).

· A consistent and ‘connected’ structure, so that there is a clear relationship between the national body and Indigenous peak bodies, service delivery organisations and other representative mechanisms that may exist at the State, Territory or regional level.

· Independent and robust in its advocacy and analysis – policy advice and advocacy are not restricted to the confines of the government policies of the day, but extend to sustainable funding options for the organisation.

Consultations with Aboriginal and Torres Strait Islander peoples on the establishment and development of the new representative body took place in three stages: 

1. July – December 2008 – FaHCSIA conducted the initial public consultation process on the establishment of an Indigenous representative body. This involved 80 public meetings covering all States and Territories, a mail-out to 2,300 organisations on the ORIC mailing list, initial consultations with State and Territory Governments and 105 written submissions. 

2. December 2008 – March 2009 – The Minister for Families, Community Services and Indigenous Affairs invited Dr Calma to convene an independent Steering Committee whose task was to develop a preferred model for a new national Indigenous representative body.
 The Steering Committee led a second round of consultations, including a workshop of 100 Aboriginal and Torres Strait Islander peoples in Adelaide in March 2009, all participants having been selected through a merit-based process.

3. May – June 2009 – The Steering Committee convened focus groups nationally and conducted an online survey, consultations, workshops and meetings, and written submissions were invited. 

In August 2009, the Australian Human Rights Commission published the Steering Committee’s report Our future in our hands: creating a sustainable National Representative Body for Aboriginal and Torres Strait Islander peoples.
 The Steering Committee proposed the model to which Congress has largely followed.

What the consultations revealed

The consultations revealed that Aboriginal and Torres Strait Islander people wanted our representative body to:

· enable and support self-determination

· promote community-building and sustainable development 

· ensure independent operation, free from government influence/control

· align with the highest standards of ethical and moral conduct

· exhibit a strong performance-based culture

· be open, transparent and accountable to Aboriginal and Torres Strait Islander peoples

· ensure equal participation of men and women 

· promote inter-generational dialogue and participation 

· ensure the participation of particularly vulnerable and marginalised groups

· emphasise the importance of long term, inter-generational vision.
 

Two key tensions emerged from the consultation process, highlighting the balancing act required of the new representative body – they are outlined in Text Box 4.3 below.

	Text Box 4.3: Tensions regarding the balancing act of the new representative body

	Tension 1 – Legitimate, representative and expert

The first key tension raised in the consultations was how the new body ‘obtains political legitimacy with Aboriginal and Torres Strait Islanders while also being streamlined, cohesive and expert in its operations’.

But what does ‘legitimacy and credibility’ mean in this context? Do ‘representative’ and ‘expert’ necessarily present a tension?

Actually, in the case of our national representative body, legitimacy and credibility encompass ‘expert’, as well as a number of the other foundational principles. We know this because to be legitimate and have credibility, our representative body must be what our people want, and our communities told us what they wanted in the consultations:

· The body must be accountable to our communities.

· The body must be connected to our communities in a way we can agree represents our diversity.

· The individuals representing us in the organisation must be some of our best.

The challenge was that the melding of these features could not be found in any existing structure, or in any combination of existing structures.

Tension 2 – Independent and influential

The second key tension which emerged from the consultation process was regarding the relationship the new body should have with government. 

The tension between independence from government and influence in policy development is going to be an ongoing tension and will turn largely on the relationships developed between governments and Congress.


These two tensions were critical in determining Congress’ structure and functions – its non-statutory status, its funding plans and its non-service delivery role. 

There were several considerations which fed into the final decision not to have the new body fulfil a service delivery role. These included the experiences of past bodies which illustrate some of the disadvantages of undertaking too many functions with the potential to conflict.
 One of the main problems with ATSIC was that its roles were not clearly defined and conflicted in part, and it had insufficient funding and authority.
 Further, research conducted in preparing the Issues for consideration paper found that other comparable countries’ Indigenous representative bodies (the United States, Canada, Sweden and New Zealand) did not have a service delivery role.
 

There was almost unanimous support during consultations for the new body to prioritise larger strategic national issues over service delivery or allocation of government funds. Accordingly, the Steering Committee proposed that the new body should focus on the following roles:

1. Formulating policy and advice, providing an Aboriginal and Torres Strait Islander perspective on issues across government.

2. Advocacy and lobbying between Aboriginal and Torres Strait Islander peoples and the government, corporate and non-government sectors, ensuring the best interests of Aboriginal and Torres Straits Islander peoples are upheld.

3. Monitoring government service delivery and performance, ensuring the presence and adequacy of accountability mechanisms.

Congress’ functions and aims have been developed in line with these proposals.

(ii) Congress’ principles

Congress’ policy and advocacy platform is guided by its Statement of Principles, which are at set out at Text Box 4.4 below. 
	Text Box 4.4: Congress’ Statement of Principles


	Rights
As Aboriginal and Torres Strait Islander Australians we are proud to be the First Peoples of this land. In this, we assert our rights to self-determination under the United Nations Declaration on the Rights of Indigenous Peoples. The Declaration is the foundation and guide for Congress to uphold and strengthen our collective and individual rights.
	Culture

At the heart of our work is the culture, spirituality, connection to land and sea, and identity as Aboriginal and Torres Strait Islander peoples. Congress recognises that stories and knowledge passed on by our ancestors and Elders through our ancient and continuing traditions and kinship ties are the essence of maintaining connection to culture and country.
	Leadership

Congress acknowledges and pays respect to the strength and resilience of our heroes who have fought for the rights we enjoy today and have overcome adversity to contribute to the development of the Australian nation. Their strong, courageous leadership is our inspiration. We will strive to build on what has been achieved for justice and equality, and in doing so support new generations of leaders.

	Unity

Congress respects the diversity of Aboriginal and Torres Strait Islander peoples, clans, tribes and nations. At the same time we value the strength that comes from unity. As unified peoples we can draw on our collective strengths to secure a strong economic, social, cultural and political future for current and future generations.
	Empowerment

Congress will complement the work of existing First Peoples organisations and supports local community control and governance that seeks to empower our Members, their families and communities in developing their political, economic and social systems or institutions.


	Inclusiveness

Congress recognises our responsibility to reflect the views of our Members and Delegates and the overall interests of all Aboriginal and Torres Strait Islander peoples. We commit to effective and meaningful engagement, ensuring participation at all levels with peoples from across the country and working to empower all First Peoples to achieve positive change.

	Knowledge

Congress will harness both traditional and contemporary forms of knowledge to inform our decisions and actions. Our work is evidence-based and draws on the highest standards of research that is ethical, informed, up to date and respectful of Aboriginal and Torres Strait Islander cultures, peoples and their communities. 
	Innovation

Congress strives to produce work that is innovative, creative and effective.

Partnerships

Congress recognises the importance of meaningful, equitable and respectful partnerships for its success and for securing positive change.
	Sustainability 

Congress is focused on long term change rather than a short term fix. Our policies and strategies must effect sustainable change that outlasts the changing tides of government and legislation.


Congress describes these guiding principles in the following way: 

These principles emphasise self-determination and empowerment, the United Nations Declaration on the Rights of Indigenous Peoples and courageous leadership.

They commit Congress to meaningful engagement with Members and Delegates, innovation, high standards of research and sustainable solutions. They ask that we honour the culture, diversity and unity of our peoples.

As demonstrated in the discussion below, we can see that these principles underpin the decisions made about Congress’ roles and functions as well as how the priorities of Congress are determined.

(iii) Congress’ roles and functions

The ‘vision’ of Congress is to be a national leader and advocate for recognising the status of Aboriginal and Torres Strait Islander peoples as First Nations peoples:

Congress is here to give our mob a say on issues that are important to us and to be a national voice for all First Nations peoples.

The expertise and passion of our Delegates and Members, backed by the authority and leadership of the elected National Board, gives us the power to represent the views of First Peoples to government, advocate for change, and uphold the rights of our peoples.

The Preamble of Congress’ Constitution describes Congress’ role as ‘an independent national voice, a leader, an advocate, and a source of advice and expertise for First Peoples and the wider community. Drawing strength from culture and history, Congress will endeavour to bring equality, freedom, opportunity and empowerment to all First Peoples.’ Congress’ Constitution sets out its purposes at clause 2(a): see Text Box 4.5.

	Text Box 4.5: Purposes of Congress – section 2(a)


	2(a)The company is established for the public charitable purposes of:

1. providing national leadership and recognition of the status and of the rights of Aboriginal and Torres Strait Islander people as first nations peoples;

2. protecting and advancing the wellbeing and rights of Aboriginal and Torres Strait Islander peoples and communities;

3. providing a representative voice of, and a conduit for communication with and between, Aboriginal and Torres Strait Islander peoples;

4. securing economic, political, social, cultural and environmental futures for Aboriginal and Torres Strait Islander peoples and communities by working with governments, service providers, communities and other stakeholders;

5. building strong relationships with government, industry and among Aboriginal and Torres Strait Islander peoples and communities, based on mutual respect and equality; identifying issues, researching solutions and educating government, service providers and Aboriginal and Torres Strait Islander peoples and communities to achieve the above purposes.




These roles reflect the needs and concerns of Aboriginal and Torres Strait Islander peoples identified through the consultations. 

(aa) Organisational governance – structure of Congress 

Congress’ structure is complex and unique. It has been designed specifically to accommodate the priorities, needs and concerns of Aboriginal and Torres Strait Islander communities, as determined by Aboriginal and Torres Strait Islander people. Image 4.2 contains a diagram of the organisational structure of Congress, which I explain further below.
Image 4.2: Congress Map
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The following are the key features of Congress’ structure.

1. Congress is a company limited by guarantee, not a statutory body.

2. Congress Board of Directors is supported by an Ethics Council.

3. Congress also conducts an annual meeting – the National Congress – of 120 delegates from the three ‘chambers’.

4. Congress has policy and administrative staff supporting its functions. 

(iv)  Congress - the company

As a public company, Congress has a Constitution which sets out in detail its structure, functions and powers.
 

The National Congress of Australia’s First Peoples Limited is made up of four parts.

1. National Board of Directors

A National Board of Directors with two elected Co-Chairs – one male and one female – and six Directors. Two Directors are elected from each of the three Chambers (discussed below). 

The Co-Chairs are directly elected by Congress members from an Ethics Council-approved shortlist. The six Directors (three male and three female) are elected by the National Congress. Candidates for these six positions are drawn from the delegates in the three Chambers who have all been through a vetting process by the Ethics Council. Candidates are either nominated or nominate themselves.

All members of the National Executive are elected for four-year terms although initially three directors serve two year terms. All subsequent terms are for four years on a staggered election cycle every two years. 

As the governance and operational arm of the organisation, the National Board:

· formulates, advocates and implements policies and priorities consistent with the direction of the National Congress

· develops the strategic and business plans

· organises and leads engagement strategies with Aboriginal and Torres Strait Islander people

· directs the work of the Administrative/Executive support team

· communicates Congress’ views and policies.

2. Ethics Council

The Board is supported by an Ethics Council, which comprises a body of experts ‘with the highest integrity’ who provide independent advice on standards and guidelines.
 The Ethics Council reviews policy decisions, assists with legal and reporting requirements, investigates breaches or complaints by members, reviews and advises on eligibility for membership and reviews chamber delegates’ eligibility. The Ethics Council is discussed in more detail below.

3. Secretariat/staff

The Board and Ethics Council are supported by the Secretariat of Congress, a small team of staff (currently 20) headed by the Chief Executive Officer. The Secretariat provides policy and operational advice and support, and deals with membership, organisational governance and compliance.

4. Members 

Congress has individual and organisational members. Any Aboriginal or Torres Strait Islander person over 18 can join Congress, as can any Aboriginal or Torres Strait Islander organisation.
 Members are divided into three Chambers which are described in the section below on the annual ‘National Congress’. 

(v) Annual meeting of Delegates – the ‘National Congress’

The requirement to hold an annual meeting of the ‘National Congress’ is included in the Constitution.
 The Constitution provides that the annual National Congress ‘review the performance of and assist the company in carrying out its purposes in accordance with its values.’
 This is the primary mechanism through which Congress is accountable to Aboriginal and Torres Strait Islander peoples.

The National Congress involves 120 delegates from three Chambers – 40 delegates from each Chamber – plus the two Co-Chairs of the National Board (the six Directors are already Chamber members). The Chambers are constituted as follows:

· Chamber 1 is for Aboriginal and Torres Strait Islander peak bodies and national organisations.

· Chamber 2 is for other Aboriginal and Torres Strait Islander organisations which do not qualify for Chamber 1. 

· Chamber 3 is for individual Aboriginal and Torres Strait Islander people.

Chambers 1 and 2 hold elections for their 40 delegates prior to the National Congress. Organisations that are members of those Chambers have the right to vote for these delegates. From Chamber 1, a maximum of two people (one male and one female) from one organisation can be delegates to National Congress; for Chamber 2, a maximum of one person from one organisation can be a delegate to National Congress. 

Individuals that nominate to be in Chamber 3 are assessed against criteria by both the Ethics Council and the National Board. Gender parity and adequate representation of the membership are included as part of the process to select the 40 members for this Chamber.

The 120 delegates nominate every two years to be Chamber members and attend the National Congress every year. The Board are exceptions to this process as they hold four year terms.

(vi) Organisational governance features 

Aboriginal and Torres Strait Islander peoples clearly stated the need for the new body to be ‘beyond reproach’ in terms of its corporate governance structure and accountability: 

There has been a perceived need to ‘bulletproof’ Congress from allegations of impropriety levelled sometimes fairly but often unfairly against ATSIC’s board. It was clearly the view of Aboriginal and Torres Strait Islander peoples that we needed and in fact wanted to hold ourselves to a higher standard than is required of other companies and representative bodies.

Aboriginal and Torres Strait Islander organisations come under particularly close scrutiny – closer than other organisations without a doubt.
 

Our future in our hands identified a series of corporate governance and behavioural standards which would apply to the new representative body.
 These included the ‘The Essential Corporate Governance Principles’ by the Australian Stock Exchange’s Corporate Governance Council
 and the Nolan Committee Principles on public life.
 

In addition, standard accountability mechanisms for corporations apply to Congress because it is a company limited by guarantee and incorporated under the Corporations Act 2001 (Cth). Importantly, Congress has supplemented its structure with additional accountability mechanisms which are unique to Congress, for example the Ethics Council and the annual National Congress meeting of the Chambers.

The Ethics Council

The Ethics Council is a constitutionally entrenched feature of Congress’ accountability framework.
 

The Steering Committee recommended that the Ethics Council should be a small body with roles to:

· apply a merit based process in order to shortlist candidates for election as the members of the National Executive

· develop and maintain the ethical standards of the organisation, including investigating breaches of the ethical standards by members of the National Congress and National Executive.

Congress’ Constitution sets out the purposes of the Ethics Council which include:

· advising the Board on membership including the expulsion of a member 

· advising the Board on ethics

· mediating

· ensuring Congress’ policies and practices are of the highest ethical standards

· investigating potential breaches of ethical standards.

The first Ethics Council was nominated by the Steering Committee for a term of two years and developed criteria for determining how future Ethics Council members should be appointed. Following expressions of interest, the Ethics Council makes recommendations to the National Board that then appoints new members.
 The membership of the Ethics Council should reflect the diversity of the Aboriginal and Torres Strait Islander population, and include gender balance and young Aboriginal and Torres Strait Islanders with suitable qualifications.

When vetting applications, the Ethics Council applies a ‘fit and proper’ test, which  considers criteria such as whether applicants have a criminal record or past governance-related issues. 

While Aboriginal and Torres Strait Islander people said we wanted our body to be beyond reproach, some have criticised the strictness of the ‘fit and proper’ test as ‘elitist.’ The Congress Evaluation found that the Ethics Council is a ‘beacon for good practice in respect of accountability’
 and that there could be an expanded role for the Ethics Council within Congress.

It is therefore an ongoing challenge for Congress to strike the right balance between requiring a very high level of integrity as an organisation and representing all Aboriginal and Torres Strait Islander people:

Currently, the balance between requiring a very high level of integrity of our representatives and not unfairly or unduly excluding potential candidates is being struck but it is a fine balance and we will listen to our members on this like everything else.

The Chamber structure and annual meeting of the National Congress

The Chamber structure of National Congress and its yearly meetings are important accountability mechanisms through which community can hold the National Board accountable. 

The chamber structure of the National Congress is not necessarily an intuitive model but it is an innovation intended to address some of the unique requirements of a national Aboriginal and Torres Strait Islander representative body. It is designed to address the need to:

· create a structure for engaging with existing representative bodies and sectoral bodies

· build on our existing strengths – our peak bodies and organisations have significant expertise in a number of areas, such as health

· represent all Aboriginal and Torres Strait Islander peoples. 

The seemingly complex overall structure of National Congress is not like other representative bodies such as land councils. In addition to ensuring representational coverage, formalising relationships between existing bodies and including expertise, this structure:

· specifically requires a gender balance

· incorporates the requirements of merit-based selection to ensure people with the right skills are involved in the organisation.

Congress is a positive example of the way in which community governance and organisational governance can be intertwined: its corporate structure has been determined by its purposes, identified in consultations with community, and its operation continues to be guided by those principles. 

(ab) Relationship with Government 

Looking at the way Aboriginal and Torres Strait Islander peoples have been represented at the national level over the last century, we can see that the mechanisms and structures have been largely short-lived and subject to the whim of the Australian Government. The intention behind Congress is for it to be a permanent, independent and representative body in the control of Aboriginal and Torres Strait Islander peoples. 

There is a tension between Congress being independent of Government while also forming a close working relationship with Government in order to effectively influence decisions affecting Aboriginal and Torres Strait Islander peoples. These issues were explored through a consideration of options – a statutory versus a non-statutory body; and government funding versus private funding.
 

A decision was made that Congress should not be a statutory authority to ensure that Parliament cannot abolish Congress. This means that Congress:

· is not dependent on the goodwill of Parliament and the government of the day

· can be flexible in its structure - its Constitution can be altered when necessary and in accordance with the needs and aspirations of its members

· is more likely to attract corporate and philanthropic support for its operations. 

However, Congress is currently dependent on government for its funding and is likely to be in this position for at least a few more years. The funding of Congress is possibly the most critical factor in establishing its’ independence from Government.

(vii) Funding

In November 2009, the Government announced funding of $29.2 million for the establishment and operation of Congress until December 2013. 

Our future in our hands made a three-pronged proposal regarding funding of Congress:

1. That Government provide a recurrent funding base for the first 5 years of Congress’ life. The Steering Committee anticipated that Government would also need to provide funding on a declining basis for years 6-10 of the life of Congress.

2. At the same time as providing recurrent funding, an Establishment Investment Fund should be created with funds allocated over ten years in order to provide a capital base for the National Representative Body. The Fund will need to reach approximately $200 million after ten years to provide sufficient and sustainable recurrent expenditure for the organisation. 
3. The Australian Government should expeditiously provide the National Representative Body with Deductible Gift Recipient status to minimise its costs and attract private investors.
 
The Congress Evaluation has emphasised the importance of the Establishment Investment Fund to the ongoing existence of Congress and to Congress’ independence from Government.

Critically, the Government has not yet committed to funding an Establishment Investment Fund. 

The Establishment Investment Fund is essential to securing the sustainability and independence of Congress into the future. Without it, Congress is vulnerable to subsequent governments withdrawing funding, especially in its early years when it has not completely established itself. Providing an Establishment Investment Fund is a key way in which Government can support and enable Congress and thereby support and enable effective Indigenous governance. 
(viii) Working in partnership

Going forward, the relationship between Government and Congress is critical. 

For its part, Government needs to work with Congress in good faith. The Steering Committee particularly noted the ‘new and richer’ partnership necessary between Congress and Government.
 

Congress for its part has prioritised developing a good working relationship with Government. Congress has engaged extensively with Ministers, Members of Parliament and government officials and is increasingly approached for advice by government agencies that recognise they must work differently.
 On 5 September 2012, Congress and the Australian Government finalised an ‘Engagement Framework’ outlining how the two parties will work together to achieve outcomes for Aboriginal and Torres Strait Islander peoples.
(ac) Looking forward

Congress is still in the early phases of securing its place, building its membership and talking to communities about how to work with them. Congress has a number of priorities in terms of both the substance of its work and its sustainability as a representative organisation. 

(ix) Congress’ priorities

Congress identified a number of priorities for the short term, including:

· reaching a formal agreement with Government – the Engagement Framework

· building membership and working on a process for member engagement in policy development

· building a network of partnerships and alliances across all sectors 

· determining priority policy areas using the Declaration as guidance and members priority policy areas, identified so far as health, education, justice, country and sovereignty (including constitutional reform)

· contributing to international policy development regarding Indigenous peoples

· securing financial sustainability and building resources and capacity of the secretariat.

In order to progress the priority policy areas, Congress has commenced working with organisations experienced in these areas and is committed to further developing those working relationships.
 

Of particular note is the health sector, with which Congress has formed a unique and highly functional arrangement. Congress has engaged proactively with the Close the Gap Steering Committee and the Indigenous leadership of the Steering Committee has established the National Health Leadership Forum (NHLF). 

NHLF is based within Congress and Jody Broun, Co-Chair of Congress, also co-chairs the NHLF. The organisations that make up the NHLF have seized the initiative and established themselves as the national representative body for Aboriginal and Torres Strait Islander health. This is the only sector where Aboriginal and Torres Strait Islander peak organisations have come together to coordinate activities as a collective and work in a truly unified manner with Congress. A full case study on the NHLF is set out later in this Chapter.

Congress plans to establish forums similar to the NHLF in other policy areas.

Congress has also contributed significantly in the international policy sphere. Congress’ Co-Chairs, Directors and members are highly experienced in the international advocacy arena, including United Nations human rights mechanisms. This has enabled Congress to attend and actively engage in core United Nations meetings concerning the rights of Indigenous peoples including:

· the United Nations Permanent Forum on Indigenous Issues (UNPFII)

· the Expert >echanism on the Rights of Indigenous Peoples (EMRIP) 

· the World Intellectual Property Organisation (WIPO).

Congress is actively engaged in the Indigenous Peoples’ Organisations’ (IPO) Network of Australia and the newly developed Aboriginal and Torres Strait Islander Strategic Dialogue Group.
 Through consultation with members of the IPO Network, Congress has developed an International Rights and Advocacy Framework which describes the role and strategy of Congress in this regard over the next two years.

(x) Sustainability

One of the principles and key priorities of Congress is sustainability.

Funding

As discussed above, it is critical that an Establishment Investment Fund is created so that Congress’ independence and financial future is secured. Guaranteeing the sustainability of Congress is difficult if funding arrangements are left to short term funding. 

Congress needs to secure further funding from the end of 2013. This process is resource-intensive for the organisation and is time and money which could be used on getting outcomes for Aboriginal and Torres Strait Islander peoples. It is the same story I have heard over and over again from Aboriginal and Torres Strait Islander organisations, as I discussed in Chapter 2 in the governance of governments section.

Representativeness, credibility and flexibility

Another important aspect of sustainability is ensuring that Congress continues to represent its members and through its Chambers, all Aboriginal and Torres Strait Islander peoples. Although Congress has built mechanisms into its structure that ensure the views of the community determine the direction and priorities of organisation, these structures need to be given time to develop and evolve. 

A lot of expertise and thought and care went into the structure of Congress. It needs to be given the opportunity to establish itself. As we move forward we are constantly finding issues to deal with, but they need to be considered with perspective. We need to have faith in the basic structure, which was so carefully developed. The flexibility is there to respond to concerns but we should tweak carefully and incrementally rather than instigate any dramatic changes. At this stage it is important to maintain the integrity of the model.

(ad) Conclusion

Congress is not a ‘traditional’ structure in either an Indigenous or non-Indigenous sense. Its credibility comes from how it was developed in response to factors considered most important by our communities today. It is a legitimate structure designed to genuinely represent the intersection of Indigenous and non-Indigenous ways that Congress needs to be able to productively navigate. It is an example of innovative ‘contemporary Indigenous governance’.  

Congress’ design and early development embodies the principles of good Indigenous governance. It’s organisational governance is designed specifically to support community needs and aspirations. Its relationship with Government is also considered. Underpinning its design and operation in all respects is community governance and ultimately self-determination. What remains to be seen is how supportive Government will be and on whose terms – will Congress be the beginning of a new relationship between Aboriginal and Torres Strait Islander peoples and Government? 

4.7 National Health Leadership Forum: the emergence of an Aboriginal and Torres Strait Islander national health governance structure

The National Health Leadership Forum (NHLF) provides an interesting case study which charts the organic emergence of an Aboriginal and Torres Strait Islander organisational governance structure at the national level. The NHLF emerged through a process for a specific purpose – the need for an interface for government to partner with Aboriginal and Torres Strait Islander peoples and their organisations in the development and implementation of health policy affecting us.

The Aboriginal and Torres Strait Islander health sector has a long legacy of advocacy and political engagement. Organisations like National Aboriginal Community Controlled Health Organisation (NACCHO) have been strong voices championing our right to the highest attainable standard of health. 

This advocacy became focused and coordinated by the formation of the Close the Gap Campaign for Indigenous Health Equality (Close the Gap Campaign) in 2007. The Campaign is comprised of Aboriginal and Torres Strait Islander health bodies and non-Indigenous health and human rights organisations. These organisations had been working collaboratively as a Steering Committee for the Campaign for over five years.

The establishment of the National Congress of Australia’s First Peoples (Congress) in 2010 saw it enter into this sector as the national representative body - engaging with Aboriginal and Torres Strait Islander health organisations and the Close the Gap Campaign. Health has subsequently become one of the focal points of Congress’ work. In 2011 Congress surveyed its members to seek their views on what its priorities should be – health was ranked number one.
 

The developments to coordinate Aboriginal and Torres Strait Islander health leadership culminated in the establishment of the NHLF in late 2011. The NHLF is comprised of 12 national peak representative organisations for Aboriginal and Torres Strait Islander health. All 12 are members of the Close the Gap Campaign from which the NHLF emerged. They are also member organisations of Chamber 1 of Congress. Because of this membership the organisations forming the NHLF decided it was most appropriate to base the structure of NHLF within this Chamber. In practice it operates like a working group of Congress’ Chamber 1. Locating the NHLF within Congress was also a strategic decision, the Congress structure provides a coordination point for these organisations and it reflects the role of Congress as the national representative body on issues affecting Aboriginal and Torres Strait Islander peoples.

A number of key points can be drawn from looking at the NHLF that reflect the framework for effective governance in Aboriginal and Torres Strait Islander communities, discussed in Chapter 2. These include the following points:

· The purpose of the NHLF has determined its form – the body responds directly to a community need (to provide one voice and a vehicle to partner with government).

· The NHLF has utilised and built on existing governance structures and expertise (existing peak bodies, Close the Gap Steering Committee and Congress).

· The NHLF combines a foundation of self-determination and community control - by elevating the Aboriginal and Torres Strait Islander bodies to the leadership role as it became clear that was needed - with sound organisational governance including the expertise necessary to enable it to fulfil its aims.

· The NHLF was built over time, allowing relationships and trust to build with the establishment of the body.

The NHLF is structured in such a manner to provide a holistic and authoritative perspective on Aboriginal and Torres Strait Islander health policy. As argued by Jody Broun:

When done effectively governance structures like the NHLF can provide a foundation for empowerment. The NHLF is empowering our people by creating a national voice in the development and implementation of health policy. It is also a mechanism to improve our relationships with government – we now have a structure in place to enable us to work in partnership with governments.

(ae) Background – The Close the Gap Campaign 

The NHLF developed organically from existing relationships forged through the Close the Gap Campaign. The unity that the Campaign has fostered was an essential precondition to the formation of the NHLF. The NHLF continues to play an active leadership role in the Campaign through membership on the Steering Committee. 

In the Social Justice Report 2005, Dr Calma, the then Social Justice Commissioner, called for a national effort to close the gap between the health and life expectancy of Indigenous and non-Indigenous Australians within a generation.
 The Report acted as a catalyst to bring Indigenous and non-Indigenous health peak bodies as well as human rights bodies to the ‘same table’ for the first time to discuss Aboriginal and Torres Strait Islander health equality. In time this group would form the Close the Gap Campaign Steering Committee. The aims of bringing these organisations together were to:

· achieve a common understanding of a strategy to achieve health equality for Indigenous Australians

· commit to working together to achieve this health equality within 25 years.

(af) Aboriginal and Torres Strait Islander Leadership Group

From day one, under the leadership of Dr Calma, the Campaign embraced the principle of Aboriginal and Torres Strait Islander leadership. As relationships were built, an Indigenous leadership group emerged. The understanding of and respect for the different roles necessary to achieve the Campaign’s purpose has been critical to the Steering Committee’s functioning. 

Non-Indigenous bodies have a critical role in facilitating and enabling Aboriginal and Torres Strait Islander leadership. Andrew Meehan, Oxfam’s Lead for Indigenous Rights Advocacy, outlines the supporting role that the non-Indigenous organisations have to play:

For Oxfam, working within a rights based framework means supporting Aboriginal and Torres Strait Islander representatives to be actively involved in developing and determining health programs affecting them. This includes real participation in the design, delivery and monitoring of such programs. In the Close the Gap Campaign, what Oxfam could do in campaigning, supporting advocacy, and building public awareness is to help create the political space for this to happen. This has involved sharing our resources and campaigning approaches with partners to increase access for Aboriginal representatives to decision-makers. Respecting and working within the principle of Indigenous leadership is central to our approach to the campaign and has enabled relationships based on trust, mutual respect and good faith to develop. For Oxfam, rights-based approaches are no less ‘practical’ than other approaches - those affected by policies know what’s best for them and what’s most likely to work.

To progress the aims of the Campaign it was recognised that the Aboriginal and Torres Strait Islander Leadership Group needed to take steps to formalise as a partnership interface to work with governments. 

Strong internal relationships were a necessary precursor to these conversations. The Campaign and its protocols provided a mechanism for the relationships between the Aboriginal and Torres Strait Islander organisations of the Campaign to develop. Over time a collegiality has formed through adherence to a common goal and a broadly agreed path to get there. As the Campaign progressed, the organisations became increasingly comfortable speaking with one voice. Co-Chair of the NHLF, Justin Mohamed, outlines how this developed:

We are in a position where there are a number of players in the Aboriginal and Torres Strait Islander health space and it was critical that we utilised this to our advantage. We agreed that certain members were best placed to talk to particular issues. For example, the Australian Indigenous Doctors’ Association has prime interest in the training of Aboriginal and Torres Strait Islander doctors, and NACCHO’s prime interest was representing Aboriginal Community Controlled Health Services and comprehensive primary health. However there is an ethos that members do not behave in a ‘territorial’ fashion. With outcomes at the forefront we moved forward on the understanding that we all had an important stake in achieving health equality for our peoples. This required us to cooperate and work together.

With a strong focus on outcomes, the organisations were able to agree on what is needed to achieve them. Once the good relationships within the Steering Committee solidified, the Aboriginal and Torres Strait Islander leadership then moved to the next level – engaging with government in a new way. 

In late 2010 the Campaign received a request from the Ministers for Health and Indigenous Health to work across the health space and provide advice to progress a national plan for health equality, and a partnership. The Steering Committee’s response was to form the Aboriginal and Torres Strait Islander Leadership Group. It was the precursor to the NHLF.

The Leadership Group met many times over the first half of 2011. In December 2010, a position paper by the Leadership Group was issued in which these bodies pledged to work together to lead a partnership for health planning. The Aboriginal and Torres Strait Islander side of the partnership was well and truly in place and ready for government to firm up its side of the partnership, in line with the Statement of Intent.
(ag) The National Congress of Australia’s First Peoples
These developments were occurring against the backdrop of the establishment of Congress. In many ways the establishment of Congress can be seen as a galvanising moment. Many members of the Campaign’s Aboriginal and Torres Strait Islander Leadership Group joined Chamber 1, recognising Congress’ potential to add value to their work. 

In late 2010, Congress’ Interim Co-Chairs began meeting with the Leadership Group to forge common positions with all national and peak Aboriginal and Torres Strait Islander health bodies – not all of whom were active on the Close the Gap Steering Committee at that time. Congress subsequently became a member of the Campaign and Leadership Group. This engagement provided an opportunity to further focus discussions in relation to the development of a partnership interface.

At this stage, the issue of Congress’ involvement was raised. After many discussions, the Leadership Group unanimously agreed that engagement with Congress was essential. There were several reasons for this view.

· First, it was made clear by Government that Congress was to be main engagement mechanism between Aboriginal and Torres Strait Islander peoples and Government.

· Secondly, there was a commitment to the new national peak body.

· Thirdly, the Aboriginal and Torres Strait Islander health sector felt that it could provide leadership in the establishment of Congress by showing how its expertise could be harnessed with this new ‘mechanism’ to the benefit of our people.

· Finally, by bringing all of these parties to the one table, it signalled to Government that the Aboriginal and Torres Strait Islander health sector in combination with the new representative body in the form of Congress were united and spoke with one voice.

(ah) The National Health Leadership Forum: a unique structure

The next step on from the Aboriginal and Torres Strait Islander Leadership Group was the formalisation of governance arrangements. On 15 August 2011 this was achieved with the NHLF establishing itself and agreeing to a membership criteria and terms of reference. These are provided below in Text Box 4.6.

	Text Box 4.6: NHLF criteria for membership and terms of reference 

	Membership criteria

Members of the NHLF must satisfy two membership criteria:

1. Recognition as a national peak body whose core business is Aboriginal and Torres Strait Islander health.

2. Membership of Chamber 1 of Congress.

The current list of members is provided below. Note the Torres Strait Regional Authority is deemed a member of the Chamber 1 of Congress for the purposes of NHLF membership.

Terms of reference

The National Health Leadership Forum is the national representative body for Aboriginal and Torres Strait Islander peak bodies whose core business is the health of Aboriginal and Torres Strait Islander peoples, operating within the National Congress of Australia’s First Peoples. 

The National Health Leadership Forum will:

· Advise the National Congress of Australia’s First Peoples in matters relating to health and the social and cultural determinants of health.

· Lead the Close the Gap Campaign for Indigenous Health Equality and the Close the Gap Campaign Steering Committee.

· Partner with the Australian governments in the developing and implementing of national health policy impacting on Aboriginal and Torres Strait Islander peoples. This includes, but is not limited to, the development and implementation of a comprehensive national plan to achieve health equality within a generation.

· Partner with other bodies in relation to matters impacting on the health of Aboriginal and Torres Strait Islander peoples.

· Enable Aboriginal and Torres Strait Islander stakeholders to work collectively in matters relating to the health of Aboriginal and Torres Strait Islander peoples.

In its work, the National Health Leadership Forum will be guided by the Close the Gap Statement of Intent and the Position Paper.


The Congress Board endorsed the NHLF structure on 21 August, agreeing for it to become a focal point for Chamber 1 of the Congress in relation to health matters. The Minister for Indigenous Health has also recognised the role of the NHLF as Congress’ partnership vehicle on health matters.

Every major Aboriginal or Torres Strait Islander national health organisation is represented in the NHLF. It is the only sector where various Aboriginal and Torres Strait Islander peaks have come together to coordinate activities as a collective and work in a truly unified manner. The members are:

· Aboriginal and Torres Strait Islander Healing Foundation

· Australian Indigenous Doctors’ Association

· Australian Indigenous Psychologists’ Association

· Congress

· Congress of Aboriginal and Torres Strait Islander Nurses

· Indigenous Allied Health Australia

· Indigenous Dentists’ Association of Australia

· The Lowitja Institute

· National Aboriginal and Torres Strait Islander Health Workers’ Association

· NACCHO

· National Association of Aboriginal and Torres Strait Islander Physiotherapists

· Torres Strait Regional Authority.

The NHLF is Co-Chaired by Justin Mohamed, Chair of NACCHO and Jody Broun, Co-Chair of Congress. It has its own Secretariat funded by members and the Department of Health and Ageing.

The NHLF functions independently from the Close the Gap Campaign. However the two groups remain linked through a common purpose, Co-Chair (Jody Broun) and the secretariat. And the NHLF continues to lead the Campaign as the Leadership Group had done so previously. The Close the Gap Campaign retains its distinct but related advocacy and public awareness raising role, whereas the purpose of the NHLF is to partner with governments. 

The NHLF is not separate from Congress. What has been achieved through the formalisation of the NHLF is the fusion of Aboriginal and Torres Strait Islander health leadership and Congress to maximise existing governance mechanisms and structures; as well as existing capacity and expertise. These existing strengths were developed over a long period of time though the Campaign’s Steering Committee. 

The NHLF can draw on the expertise of other bodies and individuals within the Congress (and even outside when necessary) to inform the Congress Board on health matters. And this is what is happening – Congress has established a health working group of members from Chambers 2 and 3 to provide a different perspective on health that will inform NHLF and Congress policy positions. 

The NHLF will also draw on the Congress structure to facilitate engagement and consultation with Aboriginal and Torres Strait Islander people, families and communities in relation to health matters. In this way the NHLF and Congress are well placed to develop holistic perspectives on health that reflect the entire gamut of health system engagement: peaks and representative bodies, service providers, health professionals and individual consumers.

(ai) Looking forward

The NHLF is the culmination of an organisational development process driven to achieve health equality. Although it is still at a formative stage the NHLF has a solid foundation for success. It has emerged, over time, as a result of outcomes oriented collaboration. It has developed from the principles of self-determination, empowerment and partnership being put into action through the Close the Gap Campaign. It is a blended organisational structure which retains a community governance focus whilst incorporating necessary expertise. In the NHLF, Aboriginal and Torres Strait Islander governance is in place in relation to national health policy.

Through the governance development process both Aboriginal and Torres Strait Islander and non-Indigenous organisations have stepped up – all playing their roles. The Aboriginal and Torres Strait Islander organisations have demonstrated leadership and coordination. The non-Indigenous organisations of the Close the Gap Campaign have played a distinct role in stepping back and supporting Aboriginal and Torres Strait Islander leadership and the emergence of the NHLF. NHLF representatives continue play an active role as the leadership group of the Close the Gap Campaign. For its part the Campaign continues to support and complement the work of the NHLF. 

Government now needs to play its role too. The challenge is for politicians, bureaucrats and other health stakeholders to work as genuine partners with the NHLF. The NHLF provides a structure for governments to engage with as genuine partners and most importantly listen to Aboriginal and Torres Strait Islander people in our efforts to improve health outcomes.

Although early days, there are positive signs that the Australian Government is prepared to play its part. The Government, through the Department of Health and Ageing, has committed financial support for the NHLF’s Secretariat. This is a welcome contribution to supporting Aboriginal and Torres Strait Islander governance at the national level. 

Further, the formation of the NHLF could not have happened at a better time. On 3 November 2011, one month after the formation of the NHLF, the Australian Government announced the process for the development of the National Aboriginal and Torres Strait Islander Health Plan (Health Plan). 

The NHLF is working in partnership with the Government to develop this Health Plan. Without the genuine and active involvement of Aboriginal and Torres Strait Islander people every step of the way in our efforts to close the gap, we risk making only minuscule progress. A business as usual approach will not deliver what we are all seeking.

4.8 AIG Institute

As discussed in Chapter 2, there has been a lot of research conducted both internationally and in Australia on the importance of getting governance right in order to achieve the goals of Indigenous peoples. Chapter 3 highlighted the importance of governance by illustrating the practical results of getting governance wrong – particularly of government failures in their own governance and interactions in the Indigenous governance environment. The previous case studies in this chapter have highlighted the practical benefits of getting governance right. 

This case study in Text Box 4.7 below introduces the new Australian Indigenous Governance Institute (AIG Institute). The AIG Institute has been created to fill a gap in the Indigenous governance environment in Australia, acknowledging that despite all the work and the excellent examples, the broader governance environment has not changed.

	Text Box 4.7: A new Indigenous governance institute in Australia – the AIG Institute


	The Australian Indigenous Governance Institute Limited (AIG Institute) is a centre of knowledge and excellence in governance.  It will connect Indigenous groups, communities and organisations to world class best-practice expertise and knowledge with a focus on building sustainable, effective and legitimate governance on the ground. 

The AIG Institute was incorporated in May 2012 after extensive consultation and several years in the planning. It builds on the findings of the Indigenous Community Governance Research Project
 and the huge evidence base in Australia and internationally that reaffirms the relationship between effective governance and sustainable outcomes.
 

The AIG Institute is Indigenous led and owned in all respects.

Importantly, the AIG Institute takes a ‘hands on’ approach to its work with Directors comprising both academics and practitioners, with many Directors having worked over many years on the BHP Billiton-Reconciliation Australia Indigenous Governance Awards.
 The AIG has a continuing close partnership with Reconciliation Australia around advancing the governance agenda in Australia. It is also connected globally to emerging developments in governance with international organisational affiliations, including the appointment of Professor Stephen Cornell (Native National Institute and Harvard Project) as an International Research Fellow. 

In Australia today, research and case studies from the Indigenous Governance Awards illustrate the existence of robust models of governance in Australian Indigenous organisations. Yet despite the enormous efforts of governments and other training providers the scope of existing training is often limited in its influence, and the findings and experiences of the most successful communities are often not shared and remain isolated.

To address this gap on impact the AIG Institute will:

· Knowledge Base:  identify what works, maintain a knowledge base and share best practice models
· Develop Toolkits: develop toolkits and resources
· Collaborative training networks:  work in a collaborative network of governance trainers and stakeholders
· Research and Policy: conduct research and provide advice informing continuous improvement in governance practice.
The AIG Institute’s approach recognises that effective governance needs more than compliance based training: it requires practical and on the ground support to develop decision-making processes across a board, the organisation and stakeholders, influencing behaviours and reflecting cultural values. This can only happen with a long term approach to governance rebuilding which in turn will lead to self-determined, diverse and vibrant Indigenous communities all across Australia.


The creation of the AIG Institute represents an important development in the discussion on what is needed to enable effective Indigenous governance in the Australian context. I look forward to seeing the work of the AIG Institute in the coming years.

4.9 Conclusion

Aboriginal and Torres Strait Islander communities at all levels – local, regional and national – repeatedly demonstrate their strong community and organisational governance capacity. I am constantly impressed by the creativeness and commitment of our communities and groups within communities to finding solutions to the range of complex challenges we face. 

Aboriginal and Torres Strait Islander people are working at every level to strengthen our governance capacity. The Breakfast Minyma and WYDAC are illustrations of local community members responding to their community’s needs and the reasons behind those needs. 

Ngroo shows what outcomes can come from a service delivery model based on what community actually wants and needs; genuine partnerships with community governance and community knowledge at the centre enable, support and empower Aboriginal and Torres Strait Islander peoples to achieve our goals. 

At the regional level we see the Torres Strait creating governance arrangements to reflect that region’s unique culture and all its communities. The Torres Strait is working within the confines of the broader governance environment and has combined service delivery with regional representation, whilst pursuing arrangements for further autonomy. 

The national community has developed a new representative body – Congress. The health peak bodies across Australia, in collaboration with Congress have developed a new body – NHLF – to partner with government to close the gap.

The AIG Institute is filling the gap between the research on governance in the Indigenous governance environment and getting that knowledge put into action.

Aboriginal and Torres Strait Islander communities achieve these success stories all the time, often in the face of obstacles and barriers. Not least of the challenges communities face are the governance challenges posed by the need to balance legitimacy within community and legitimacy within the broader governance environment. This is a balance that is foreign to organisations which function within their own culture and the requirements it involves would overwhelm many otherwise functional organisations. It is particularly destructive to have the task made harder by government action which diminishes the capacity of our organisations and divides our communities. 

But some of these case studies show that there are also examples of where external parties, including governments, come to the table in good faith, listen to what communities need and deliver appropriate support. The results when this happens speak for themselves.
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Appendix 2: Chronology of events and developments relating to the administration of Indigenous affairs 
1 July 2011 – 30 June 2012

	DATE & EVENT
	SUMMARY OF EVENT

	June-August 2011

Stronger Futures consultations
	Australian Government consultations were conducted on the Stronger Futures Discussion Paper in communities in the Northern Territory.
 

	1 July 2011

National Campaign on Ear Health 
	An Australian Government campaign was launched to improve Aboriginal and Torres Strait Islander ear and hearing health of Indigenous people, especially in rural communities, which can lead to severe disadvantage.


	1 July 2011

Australian Employment Covenant reaches pledge target
	The Australian Employment Covenant has set a target of creating 50 000 jobs for Indigenous Australians. Progress towards the target has moved a step closer with 50 000 jobs now pledged by businesses. At the time of this announcement 4 000 of the 50 000 pledged jobs had been filled.
 

	3-10 July 2011

NAIDOC Week

	NAIDOC Week celebrates Aboriginal and Torres Strait Islander culture and the contributions of individuals in various fields. The 2011 theme was Change, the next step is ours.
 

The NAIDOC awards were presented at the NAIDOC Ball on 8 July 2011. Winners included Ned Cheedy who received the Lifetime Achievement Award and Terri Janke who was awarded Person of the Year.


	3 July 2011

Ashleigh Barty wins Wimbledon Junior Girls Title
	Ashleigh Barty, a 15 year old tennis player became the first Indigenous Australian to win a title at Wimbledon since Evonne Goolagang Cawley in 1974.


	7 July 2011

‘People I can call on’ report on chronic illness 


	The Menzies Centre for Health Policy released the ‘People I can count on’ report. The report is aimed at building understanding of chronic illness suffered by Aboriginal and Torres Strait Islander people. It places an emphasis on the importance of culturally appropriate care environments.


	11 July 2011

Special Rapporteur’s extractive industries report 
	The Special Rapporteur on the rights of Indigenous peoples, James Anaya, released a report titled Extractive industries operating within or near Indigenous territories. The report explored the effect on Indigenous peoples of extractive industries operating on or near Indigenous territories.


	15 July 2011

Human Rights Council’s Expert Mechanism report 
	The Human Rights Council’s Expert Mechanism on the Rights of Indigenous Peoples released its study on Indigenous peoples and the right to participate in decision making.
  

	4 August 2011

National Aboriginal and Islander Children’s Day


	The celebrations for National Aboriginal and Islander Children’s Day centered on the theme From small to big: growing stronger every day. The day aimed to raise awareness of the importance of providing a safe, nurturing and healthy environment for Aboriginal and Torres Strait Islander children.
 

	5 August 2011

13th annual Garma Festival


	Garma is an annual event at Gulkula in North East Arnhem Land. It is a celebration of Aboriginal culture and brings together Aboriginal people from around the world. The 2011 festival centred on a theme of Academic Excellence and Cultural Integrity.
 

	8 August

Finance Department’s review of Indigenous expenditure released


	The Finance Department’s report of Australian Government spending on Aboriginal and Torres Strait Islander programs was released after a freedom of information request.
 

	9 August 2011

International Day of the World's Indigenous Peoples
	The theme of the International Day of the World’s Indigenous Peoples was Indigenous designs: celebrating stories and cultures, crafting our own future.


	12 August 2011

Prison transport company fined over death of Mr. Ward


	Prison transport company G4S was fined $285,000 for its involvement in the death of Mr Ward. The magistrate said that G4S could have implemented simple safety changes that would probably have prevented Mr Ward’s death. Mr Ward, a Western Australian Aboriginal man, died in custody in 2008 after being transported 360km to court in a steel pod without any windows, ventilation or effective means of communicating with the driver.


	23 August 2011

Strong corporations, strong stores, strong communities report 
	The Office of the Registrar of Indigenous Corporations released a report, Strong corporations, strong stores, strong communities. It revealed an increase in the percentage of community stores trading profitably and an overall growth in average income and gross profits.
 

	25 August 2011

Overcoming Indigenous Disadvantage report 
	The Productivity Commission released the Overcoming Indigenous Disadvantage: Key Indicators 2011 report.


	26 August 2011

45th anniversary of the Wave Hill walk-off


	The 45th anniversary of the Wave Hill walk-off was commemorated with a re-enactment in Kalkarindji in the Northern Territory as part of four days of reflections. The Wave Hill walk off was remembered as a cornerstone event of the sovereignty and land rights movement in Australia. 


	21 September 2011

Oxfam Straight Talk Summit
	The Oxfam Straight Talk Summit provided an opportunity for Aboriginal and Torres Strait Islander women to learn how to use the Australian political system to bring positive change to their communities.
 

	27 September 2011

The 17th annual Deadly Awards  


	The Deadly Awards recognised the contribution of Aboriginal and Torres Strait Islander peoples to their communities and Australian society. Basketballers Patrick Mills and Rohanee Cox were awarded sportsman and sportswoman of the year respectively. Evonne Goolagong Cawley and Col Hardy received lifetime achievement awards in their fields.


	28 September 2011

Andrew Bolt found to have breached the Racial Discrimination Act
	The Federal Court found Andrew Bolt breached the Racial Discrimination Act after News Limited published two columns in 2009. The action against Bolt and his employer was brought by nine Aboriginal people after he implied that light-skinned Aboriginal people identified as such for personal gain. The Court found the articles contained factual errors and were written in bad faith.
 

	17 October 2011

Mail service begins in Alice Springs town camps 
	A regular mail delivery service commenced for the first time in Alice Springs town camps.
 

	18 October 2011

Stronger Futures consultation report 
	The Australian Government released its report on the Stronger Futures consultations.
 The report highlighted many of the concerns raised by Aboriginal and Torres Strait Islander people in the Northern Territory. 

	19 October 2011 

Launch of the Indigenous Economic Development Strategy 

	The Australian Government unveiled the Indigenous Economic Development Strategy. The strategy highlights the measures the Australian Government is taking to support Indigenous economic development and establishes five priorities. It also sets out guidelines and aspirations of how the public service can influence Indigenous economic development.


	24 October 2011

2011 Eddie Koiki Mabo lecture 


	Social Justice Commissioner Mick Gooda delivered the 2011 Eddie Koiki Mabo lecture at James Cook University in Cairns. His speech, titled Strengthening our relationships over land, territories and resources: the United Nations Declaration on the Rights of Indigenous Peoples focused on lateral violence and the damage it causes to Aboriginal and Torres Strait Islander communities.
 

	27 October 2011

Cape York welfare trial extended
	The Queensland Government announced that the Cape York welfare reform trial will continue for another 12 months.
 

	31 October – 4 November 2011

Convention on Biological Diversity working group on Article 8(j) and related provisions
	Article 8(j) of the Convention on Biological Diversity relates to Traditional Knowledge, Innovations and Practices. The working group recommended the development of ‘best-practice guidelines that would facilitate enhancement of the existing repatriation of Indigenous and traditional knowledge relevant to the conservation and sustainable use of biological diversity’.


	3 November 2011

National Health Leadership Forum established 


	The National Health Leadership Forum (NHLF) was established as the national representative voice to the Australian Government on Aboriginal and Torres Strait Islander Health. The NHLF emerged from the Close the Gap Campaign and is made up of 12 national peak representative organisations for Aboriginal and Torres Strait Islander health. This body works with government in genuine partnership to confront the challenges faced in Indigenous health. 


	10 November 2011

Independent Evaluation of the Northern Territory Emergency Response 
	The report of the Australian Government-commissioned Independent Evaluation of the Northern Territory Emergency Response was released. The evaluation found little improvement in school attendance and employment. It did reveal, however, that perceptions of community safety had improved.
 

	16 November 2011

Robyn Layton awarded South Australian of the Year
	Former Supreme Court Judge and current co-chair of Reconciliation South Australia, Robyn Layton was awarded South Australian of the Year, acknowledging her lifelong commitment to campaigning for the rights and welfare of Aboriginal people.
 

	23 November 2011

Social Justice and Native Title Reports tabled in Parliament


	The 2011 Social Justice and Native Title Reports were tabled in Parliament. The reports, produced by the Aboriginal and Torres Strait Islander Social Justice Commissioner, focused on the issue of lateral violence within Aboriginal and Torres Strait Islander Communities.
 

	23 November 2011

Introduction of Stronger Futures Bills
	The Australian Government introduced the Stronger Futures legislative package (Stronger Futures Bills) into the House of Representatives.
 

	25 November 2011

Stronger Futures Bills referred to Senate Committee
	The Stronger Futures Bills were referred to the Senate’s Community Affairs Legislation Committee for Inquiry.
 

	28 November 2011

Passing of Human Rights legislation

	The passage of Human Rights (Parliamentary Scrutiny) Bill 2010 and the Human Rights (Parliamentary Scrutiny)(Consequential Provisions) Bill creates the new Parliamentary Joint Committee on Human Rights and requires a statement of compatibility to accompany every piece of legislation introduced into the Federal Parliament.


	28 November 2011

Walkley Award for Papunya story 
	Journalist Russell Skelton of The Age newspaper was presented a Walkley Award for his book on the degradation of the Indigenous community of Papunya.


	8 December 2011

Carbon Farming Initiative begins
	The Carbon Farming Initiative commenced which included an Indigenous Carbon Farming Fund set to commence in July 2012.  The Indigenous Carbon Farming Fund includes Research and Development and Capacity Building and Business Support streams. 


	9 December 2011

Human Rights Awards
	The Australian Human Rights Commission’s annual Human Rights Awards were held in Sydney. Ron Merkel QC was announced as winner of the 2011 Human Rights Medal for his 40 year career advocating for the marginalised and disadvantaged. 

	9 December 2011

Launch of Human Rights Websites


	The Australian Human Rights Commission launched an innovative online initiative, including a microsite tellmesomethingidontknow.gov.au  and an interactive website somethingincommon.gov.au. ‘Something in common’ contains a number of engagement features for users to add their own stories and contribute reviews, respond to polls and commit to taking a number of online and offline actions.


	16 December 2011

New Aboriginal Land Commissioner appointed for the Northern Territory 
	The Hon Justice John Mansfield AM QC was appointed as the Aboriginal Land Commissioner for the Northern Territory. The Aboriginal Land Commissioner is responsible for several functions, including conducting formal inquiries into Aboriginal land claims.
 

	8 January 2012

Marlon Noble released from jail
	After being jailed for ten years without conviction, Marlon Noble, a man with a cognitive impairment, was released under strict conditions. This led to calls for reforms to the criminal justice and mental health systems.
 

	19 January 2012

Expert Panel report on constitutional recognition
	The Expert Panel released its report after extensive consultation and consideration. The Expert Panel’s report made several recommendations regarding appropriate recognition for Aboriginal and Torres Strait Islander people in the Australian Constitution and the process through which this could be achieved.  

	26 January 2012

40th anniversary of the establishment of the tent embassy 
	This marks the day on which the tent embassy was established in Canberra 40 years ago.
 

	8-12 February 2012

Melbourne Indigenous Arts Festival


	The inaugural Melbourne Indigenous Arts Festival was held. The Festival included a series of talks and live events celebrating ‘the rich traditions and new visions in Indigenous art and culture’.


	10 February 2012

First Indigenous magistrate appointed to the Federal Magistrates Court
	Matthew Meyers was appointed to the Federal Magistrates Court. Mr Meyers is to be based at the Newcastle registry.
 

	13 February 2012

Stolen Generations’ Testimonies website launched
	The Stolen Generations' Testimonies Foundation launched the Stolen Generations’ Testimonies website, commemorating the fourth anniversary of the national apology to the Stolen Generations. The website has recorded the lives and experiences of more than 30 stolen generation members.
 

	14 February 2012

Three former children’s homes placed on heritage list 
	The Cootamundra, Bomederry and Kinchela former Aboriginal children’s homes were placed on the New South Wales Heritage Register. The homes operated as part of the Government controlled assimilation practices in NSW.


	15 February 2012

Release of Closing the Gap report 
	The Prime Minister released the Australian Government’s annual report on closing the gap on Indigenous disadvantage.
 The Close the Gap Campaign releases a Shadow Report to coincide with the Prime Ministers report. The focus of the Shadow Report 2012 was partnership and the development of the National Aboriginal and Torres Strait Islander Health Plan.


	15 February 2012

Reconciliation Australia funded to build public awareness and community support for constitutional recognition 
	The Australian Government announced $10 million funding from July 2012 for Reconciliation Australia to build public awareness and community support for constitutional recognition of Aboriginal and Torres Strait Islander people. Reconciliation Australia will lead the work, supported by a reference group, the Australian Human Rights Commission, the National Congress of Australia’s First People and former members of the Expert Panel.
  

	17 February 2012

Victorian Indigenous Honour Roll Established 
	The Victorian Government established the Victorian Indigenous Honour Roll, recognising 20 Aboriginal and Torres Strait Islanders in the inaugural intake. The inductees were chosen for having made significant contributions in various fields including health, education, sport and the Arts. Celebrated figures such as Lionel Rose and Sir Douglas Nicholls were inducted along with health worker Joan Vickery and education figure Melva Johnson.
 

	20-24 February 2012

Senate Committee consultations in the Northern Territory 
	The Senate Standing Committees on Community Affairs held hearings in the Northern Territory as part of the inquiry into the Stronger Futures Bills. The Committee visited communities in Hermannsburg, Alice Springs, Maningrida and Darwin.
 

	26 February 2012

Karen Kime the first female Aboriginal Archdeacon
	Karen Kime was ordained the first Aboriginal Archdeacon in the Anglican Church in Australia. She was made Archdeacon in St Saviours Cathedral in Goulburn and will take on the role of Archdeacon for Indigenous Ministry in Canberra and Goulburn.


	29 February 2012

‘The State of Western Australia’s Children and Young People’ and ‘Building blocks’  reports released 
	The Western Australian Commissioner for Children and Young People released the final two reports in a series of three which complete the Commissioner’s Wellbeing Monitoring Framework. The State of Western Australia’s Children and Young People report uses 33 key measures to assess the wellbeing of young people in the state. The Building Blocks: best practice programs that improve the wellbeing of children and young people report identifies 82 programs considered ‘best practice’ or ‘promising’ programs which improve the wellbeing of children and young people.
 

	29 February 2012

High Court Wotton Decision 
	The High Court handed down its decision in Wotton v Queensland. Lex Wotton was imprisoned for his involvement in the Palm Island riots after the death in custody of Mulrunji Doomadgee. Mr Wotton appealed against the constitutionality of the laws allowing the parole conditions that placed a ban on him speaking at any public events or interacting with the media without approval.
 The appeal was dismissed.

	3 March 2012

Dreamtime Racing’s first race
	The Mildura Aboriginal Corporation with support from Kelly Racing and in partnership with corporate Australia has launched the motorsport team “Dreamtime Racing”, which will race in the V8 Supercar Development Series. The team took part in their first race on the Adelaide street circuit as part of the Clipsal 500. The team will provide training, apprenticeships and road safety programs for Aboriginal and Torres Strait Islander youth.
 

	6 March 2012

Stolen wages compensation in Western Australia  
	The Western Australian Government has announced ex-gratia payments of up to two-thousand dollars to Aboriginal and Torres Strait Islander people whose wages were withheld by successive state governments between 1905 and 1972.
 The offer was described as ‘cruel and heartless’ by the Aboriginal Legal Service.


	7 March 2012

Alick Tipoti artwork included in Sydney Biennale 
	Torres Strait artist Alick Tipoti’s large scale linocut Girelal was the first piece from a Torres Strait Islander artist to be included in the Sydney Biennale in the events 29 year history. The work said to be the world’s largest linoprint printed from one block on a single sheet. Six other Indigenous artists also had works selected for display.


	14 March 2012

Senate Inquiry into Stronger Futures Bills report released
	The Senate Standing Committee on Community Affairs reported on their inquiry into the Stronger Futures Bills. The report made 11 recommendations but gave general support to the Bills. Australian Greens Senator Rachel Siewert prepared a dissenting report which opposed the passing of the bills and recommended many amendments. 

	15 March 2012

Wyndham woman wins award
	Julie Woods of the Ngowar Aerwah Aboriginal Corporation was presented with the ‘Aboriginal Alcohol and Other Drug Worker of the Year’ award. The award recognised her decade long service at Wyndham working to address drug, alcohol and mental health issues in the community.


	19 March 2012

Retirement of Marion Scrymgour 
	Labour government Deputy Chief Minister Marion Scrymgour has resigned from Northern Territory Parliament.  She was the first Aboriginal or Torres Strait Islander woman to hold a cabinet ministry in an Australian government.


	22 March 2012

National Close the Gap Day 
	On National Close the Gap Day, a record number of more than 830 community events were held across Australia to express support for the goals of the Close the Gap campaign.


	28 March 2012

3rd Annual Indigenous Health Awards
	The 3rd Annual Indigenous Health Awards were held in Sydney to recognise outstanding achievements and initiatives in Aboriginal and Torres Strait Islander health. Orbost Regional Health was recognised for outstanding delivery in child and maternal health; Vibe Australia was the winner in the Environmental Health Initiative category; and the Aboriginal Health Council of South Australia received the award for Improving Access to Primary Health Care.


	29 March 2012

Northern Territory funding announcements 
	The Australian Government made several announcements as part of its Stronger Futures policy, committing funds for homelands and outstations for 10 years.
 Accompanying commitments were also made to funding for community safety, education and health.
 

	30 March 2012

First Peoples Disability Network (Australia) launched 
	The First Peoples Disability Network (Australia) was launched to provide advocacy and liaise with government on challenges faced by Aboriginal and Torres Strait Islander people with a disability.
 

	30 March 2012

Journalist wins award
	The World Indigenous Journalism Award was won by National Indigenous Television Australia video journalist Ramah Allam. His piece, the Kimberly Gas Hub Series, won praise from the World Indigenous Televisions Broadcasters Network.
  

	16-17 April 2012

Australia and New Zealand Race Roundtable
	The Race Relations Roundtable was held in Alice Springs. Commissioners from the New Zealand and Australian Human Rights Commissions and Australian state and territory human rights agencies attended. The Roundtable focused on systemic discrimination and racism and provided an opportunity to discuss racial equality matters of mutual interest and concern to both countries. 


	17 April 2012

You Me Unity Campaign Director appointed 
	Tim Gartrell was appointed by Reconciliation Australia to lead the nation-wide education campaign about recognising Aboriginal and Torres Strait Islander peoples in the Constitution.
 

	25 April 2012

Traditional ceremony for Private Frank Archibald at the Bomana war cemetery
	70 years after his death on the Kokoda track, Aboriginal soldier Private Frank Archibald was laid to rest in a traditional cemetery at the Bomana war cemetery in Papua New Guinea. The traditional ceremony was reported to be the first carried out for an Aboriginal soldier buried oversees.


	26 April 2012

Single provider job plan announced 
	The Minister for Families, Community Services and Indigenous Affairs, Jenny Macklin, announced a new $1.5 billion Remote Jobs and Communities Program. The new program will combine employment and participation services to a single provider for people in remote areas. The program, will begin 1 July 2013.
 

	30 April 2012

New National Children’s Commissioner announced
	The Australian Government announced that a National Children’s Commissioner will join the Australian Human Rights Commission before the end of 2012. The Children’s Commissioner will be an important advocate for the protection and promotion of the rights of Aboriginal and Torres Strait Islander children and young people.
 

	2 May 2012

Warlukurlangu Artists work showcased at Sydney Fashion Week
	Warlukurlangu Artists from Yuendumu partnered with Roopa Pemmaraju, a designer from India. The designs were showcased at Sydney Fashion Week. The connection with the designer provided an alternative and viable income stream for the community as well as giving their work greater exposure.
 

	3 May 2012

Soccer Indigenous Talent strategy launched
	The Football Federation Australia, with the support of Indigenous Football Ambassadors Warren Mundine and John Moriarty, launched the federation’s first Indigenous Football Development Strategy. The Strategy will attempt to increase the involvement of Aboriginal and Torres Strait Islander people in all aspects of soccer.
 

	3 May 2012

State memorial service held for Jimmy Little 


	The life and achievements of Jimmy Little were celebrated at a state memorial service at the Sydney Opera House. The memorial celebrated through word and song his success as a musician, the first Aboriginal performer to have a number one hit, and his tireless work to address injustice and inequality.


	5 May 2012

Federal Budget tabled 
	The Federal Budget was tabled with no increased funding for Aboriginal and Torres Strait Islander programs but a commitment to several measures over 10 years mostly associated with the Stronger Futures legislation.  

	9 May 2012

Indigenous TV to be launched by SBS


	The Australian Government announced funding for the Special Broadcasting Service, Australia’s multicultural public broadcaster, to operate a national digital free to air channel dedicated to Aboriginal and Torres Strait Islander content.
  

	16 May 2012

Traditional cookbook launched to address chronic disease 
	The Barma Recipe Book aims to help close the gap in Aboriginal and Torres Strait Islander health by embracing traditional ingredients and techniques and return to unprocessed, readily available, local foods.
 

	3-16 May 2012

United Nations Permanent Forum on Indigenous Issues 
	The Eleventh Session of the United Nations Permanent Forum on Indigenous Issues was held in New York. The special theme of the forum was the ‘The Doctrine of Discovery: its enduring impact on indigenous peoples and the right to redress for past conquests’. 

	17 May 2012

The Sapphires screened at the Cannes Film Festival
	The Sapphires is based on a true story of a group of girls from a Yorta Yorta Aboriginal community who were chosen to sing for troops in Vietnam. The film screening, attended by stars Jessica Mauboy, Deborah Mailman, Shari Sebbens and Miranda Tapsell received a 10 minute standing ovation.
 

	23 May 2012

First National Indigenous Youth Parliament 
	The first National Indigenous Youth Parliament run by the Australian Electoral Commission was held in Canberra. 48 Aboriginal and Torres Strait Islander young people were chosen to participate.


	25 May 2012

Close the Gap commitments made
	The Close the Gap Statement of Intent was re-signed by the Victorian Government, as well as the CEOs of 20 hospitals and health services.
 

	25 May 2012 

Aboriginal and Torres Strait Islander Health Audit Report released 
	The Australian Medical Association (AMA) released the Aboriginal and Torres Strait Islander Health Audit Report. Key findings include the need for increased funding to address the disproportionate rates of Aboriginal and Torres Strait Islander incarceration and provide greater support for communities to develop effective solutions to local health problems.
 

	25 May 2012 

ATM fees abolished in remote communities
	In an agreement between the Australian Banking Industry, two independent ATM companies and the Australian Government, free transactions are now provided for 76 ATMs in very remote communities.  This initiative reduces the large amount of money spent on ATM fees where ATMs are the only way to access funds in the community.
 

	26 May 2012

National Sorry Day 


	Events were held around Australia for National Sorry Day to commemorate the anniversary of the Bringing them home report. The day recognises the ongoing impacts of the forcible removal of Aboriginal and Torres Strait Islander children from their families.
 

	27 May – June 3 2012

National Reconciliation Week 
	National Reconciliation Week celebrates two significant dates in Australian history, the anniversary of the successful 1967 referendum and the Mabo decision. The theme for 2012, ‘Let’s Talk Recognition’, focussed on the recognition of ‘the contributions, cultures and histories of Aboriginal and Torres Strait Islander peoples’.


	29 May 2012

Australian Indigenous Surfing Championships
	The Championships were held at Bells Beach in Victoria. It was the first time in 16 years the event had been held. Russel Molony, from the NSW central coast, took out the championship.
 

	30 May 2012

Charlie Perkins Scholarships 
	Aboriginal students Lilly Brown, Krystal Lockwood and Kyle Turner received scholarships to attend Oxford and Cambridge for further study. The outstanding students will study for Masters or Doctorate degrees.


	30 May 2012

Schools to become community hubs


	The NSW Government announced that 15 schools in Aboriginal and Torres Strait Islander and other disadvantaged communities will become ‘community hubs’ and provide afterhours services under the Connected Communities initiative.
 

	31 May 2012

New Guide to Preventing Chronic Disease for Aboriginal and Torres Strait Islanders released
	The National Aboriginal Community Controlled Health Organisations and the Royal Australian College of General Practitioners jointly released the Guide to Preventing Chronic Disease for Aboriginal and Torres Strait Islanders. The Guide is a practical resource intended to provide GPs and other health professionals with a user-friendly guide to best practice in preventive healthcare for Aboriginal and Torres Strait Islander patients. 


	3 June 2012

Mabo 20th anniversary 
	The 20th anniversary of the Mabo decision being handed down by the high court provided an opportunity to celebrate, but also reflect that the promise of the decision is yet to be fully realised.


	4 June 2012

Committee on the Rights of the Child
	Australia appeared before the Committee on the Rights of the Child as part of its periodic review.
 

	7 June 2012

School attendance success in Gunbalanya
	After struggling with low school attendance rates, the Gunbalanya school restructured the academic year to fit better with seasonal and cultural events. The changes saw a significant increase in attendance rates.


	7 June 2012

Wadeye celebrate education settlement


	In 2007 a complaint of discrimination against the Commonwealth and Northern Territory governments was made on behalf of members of the Thamarrur community who had attended or attend the local school.

After extensive negotiations, an agreement was reached which included a public commitment by the Federal Minister for Education to provide the Wadeye community with funds of $7.7 million to be used for education purposes.


	11 June 2012

Dr Tom Calma receives recognition 
	Former Aboriginal and Torres Strait Islander Social Justice Commissioner, Dr Tom Calma, was awarded an Officer of the Order of Australia. He was recognised for his distinguished service to the Aboriginal and Torres Strait Islander community as an advocate for human rights and social justice, through contributions to government policy reform and cross cultural understanding.


	13-22 June 2012

Rio+20 United Nations Conference on Sustainable Development 
	The United Nations Conference on Sustainable Development (known as Rio+20) took place in Rio de Janeiro in June 2012. The conference focused on two themes: 

· a green economy in the context of sustainable development poverty eradication

· the institutional framework for sustainable development.



Appendix 3: Chronology of the Intervention – Northern Territory Emergency Response and Stronger Futures

	15 June 2007
	The Little Children are Sacred
 report is publicly released by the Northern Territory Government.

	21 June 2007
	The Australian Government announces the introduction of the Northern Territory Emergency Response measures.

	7 August 2007
	The five NTER Bills are introduced into, and passed by the House of Representatives:
· Northern Territory National Emergency Response Bill 2007

· Social Security and Other Legislation Amendment (Welfare Payment Reform) Bill 2007 (Cth)

· Families, Community Services and Indigenous Affairs and Other Legislation Amendment (Northern Territory National Emergency Response and Other Measures) Bill 2007 (Cth)

· Appropriation (Northern Territory National Emergency Response) Bill (No 1) 2007–2008 (Cth)

· Appropriation (Northern Territory National Emergency Response) Bill (No 2) 2007–2008 (Cth).

	9 August 2007
	The Senate referred the five Bills to the Senate Standing Committee on Legal and Constitutional Affairs, which received 154 submissions.


	10 August 2007
	The Senate Standing Committee on Legal and Constitutional Affairs conducted its sole public hearing for this inquiry.

	13 August 2007
	The report of the Senate Standing Committee on Legal and Constitutional Affairs was tabled in Parliament.

	17 August 2007
	All five Bills were passed by the Senate and received assent.

	June 2008
	The new Labor Government commissioned an independent review of the NTER.

	October 2008
	The NTER Review Board reported to the Australian Government.


	23 October 2008
	The Australian Government issued its initial response to the Report of the NTER Review Board.


	11 December 2008
	The Social Security and Veterans’ Entitlements Legislation Amendment (Schooling Requirements) Act 2008 was passed, introducing the School Enrolment and Attendance Measure (SEAM). SEAM links welfare payments to school attendance.

	21 May 2009
	The Australian Government issued its final response to the Report of the NTER Review Board.

The Australian Government released the Future Directions for the Northern Territory Emergency Response: Discussion paper.
 

	June–August 2009
	The Australian Government consulted with Aboriginal communities on ways that certain identified NTER measures could be redesigned. 

	23 November 2009
	The Australian Government released its Report on the Northern Territory Emergency Response Redesign Consultations and the independent report it commissioned from the Cultural and Indigenous Research Centre Australia (CIRCA).


	24 November 2009
	The Australian Government released its policy statement on the proposed redesigned NTER measures.


	25 November 2009
	The Australian Government introduced the Social Security and Other Legislation Amendment (Welfare Reform and Reinstatement of Racial Discrimination Act) Bill 2009 (Cth) (Welfare Reform Bill) into the House of Representatives.


	26 November 2009
	The Senate referred the Welfare Reform Bill to the Senate Community Affairs Legislation Committee along with the Families, Housing, Community Services and Indigenous Affairs and other Legislation Amendment (2009 Measures) Bill 2009 (Cth) and Senator Siewert’s private senator’s Bill, the Families, Housing, Community Affairs and Other Legislation (Restoration of Racial Discrimination Act) Bill 2009 (Cth). 

	1 February 2010
	Submissions to the Senate Community Affairs Legislation Committee’s Inquiry were due. The Committee received 95 submissions.


	4, 11, 15, 17, 22, 25, 26 February 2010
	The Senate Community Affairs Legislation Committee held public hearings.

	24 February 2010
	The House of Representatives passed the Welfare Reform Bill.

	10 March 2010
	The Senate Community Affairs Legislation Committee reported on its inquiry.


	21 June 2010
	The Senate passed the Welfare Reform Bill.

	29 June 2010
	The Social Security and Other Legislation Amendment (Welfare Reform and Reinstatement of Racial Discrimination Act) Bill 2010 (Cth) received assent.

	1 July 2010
	Most amendments under the Welfare Reform Act (not including lifting the suspension of the RDA) commenced.


	31 December 2010
	The provisions lifting the suspension of the RDA over the NTER legislation and actions under it commenced.


	21 June 2011
	The Government released the Stronger Futures Discussion Paper.


	June – August 2011
	The Government consulted with Aboriginal communities in the Northern Territory about the Stronger Futures Discussion Paper.

	18 October 2011
	The Government released the Stronger Futures consultation report. It also releases CIRCA’s report on the Government’s consultation and communication strategy.


	10 November 2011
	The Government released the evaluation report into the operation of the NTER.


	23 November 2011
	The Government introduced the Stronger Futures legislative package into Parliament: 

· Stronger Futures in the Northern Territory Bill 2011
· Stronger Futures in the Northern Territory (Consequential and Transitional Provisions) Bill 2011 (Stronger Futures Bills)
· Social Security Legislation Amendment Bill 2011.

	25 November 2011
	The Senate referred the Stronger Futures Bills to the Community Affairs Legislation Committee for Inquiry.


	1 February 2012
	Submissions to the Senate Community Affairs Legislation Committee Inquiry were due. The Committee received 454 submissions.

	29 February 2012
	The Senate Committee published its report.

	29 June 2012
	Stronger Futures legislation passed the Senate and received Royal Assent. 

	30 June 2012
	NTER funding measures were due to cease.


	18 August 2012
	Many NTER legislative measures were due to cease.



Appendix 4: Amendments to the Stronger Futures legislation compared with the recommendations of the Australian Human Rights Commission

	The amendment
	The human rights concern it addresses
	Comments

	Income management

Determination of external referral agency - The Government amendment requires that, when considering whether an agency, body or department should be allowed powers to refer people to income management, the Minister must be satisfied that they or their employees or officers have ‘functions, powers or duties in relation to the care, protection, welfare or safety of adults, children or families.’

	The concern was that the Minister could give any agency the power, including agencies with no connection and therefore no knowledge of child welfare. Our recommendation was that the agencies must ‘have a relevant connection to promoting the welfare and wellbeing of children’.  

	The Government amendment still allows a broad range of agencies to be given the power to refer.

	Appeal and Review – The Government amendment requires that before making a determination that an agency has the power to refer people to Income Management, the Minister must be satisfied that there is an appropriate process for reviewing these decisions.
 

The Minister is bound to consider a list of factors when making a determination of the satisfactoriness of the review process including its timeliness, cost, independence, provision of interpreters, and whether applicants are entitled to be represented and heard.

	The initial concern was that there was no review mechanism of external agencies’ referral decisions. The decision would bind Centrelink, meaning Centrelink made no decision, meaning the decision was not reviewable via Centrelink’s review procedures.

Our recommendation was that the final decision to refer to Income Management must be made by Centrelink and the individual therefore be availed of Centrelink’s avenues of review and appeal.
	The amendment does not provide the same guarantees which Centrelink’s review and appeal procedures provide.  

	Leasing 

The original Bill required Land Councils to assist the owners of community living area land in dealings with their land under the new regulations, ‘at the Land Councils expense’. 

The Government amendment removed the ‘at the Land Councils expense’ provision. 

	This was a positive, although quite minor amendment. It addressed the specific concern that Land Councils would be unreasonably financially burdened. 
	This amendment is welcomed. However our main concern, which was not addressed, was that a draft of the proposed Regulations was not publically available so we could not make informed comment. 

	Alcohol 
Penalties for alcohol-related offences – The Government amendment added ‘offences regarding <1350ml alcohol’ to the offences which are considered ‘police infringement offences’ under the NT Liquor Regulations.
 This means that the police may issue an infringement notice for those offences rather than charge individuals and subject them to the maximum penalty of 100 penalty units or 6 months imprisonment.
	This allows the police the discretion as to whether to charge an individual or give them an infringement notice. However it leaves the maximum penalty for alcohol-related offences involving <1350ml at 6 months imprisonment.
	We remain concerned about the severity of the maximum penalty for these lower level alcohol-related offences. 

	Definition of alcohol/liquor

The Government amendment substituted ‘liquor’ for ‘alcohol’ and inserting ‘ethyl’ before ‘alcohol’ in order to provide clarity as to what measures of alcohol are used. 

	This amendment satisfies the recommendation in our submission that the definition of alcohol needs clarifying.
	

	Review

The Opposition amendment (which was also proposed by the Greens) reduces the review period from 7 years to 3 years and for the review to be completed by 4 years instead of 8.
 


	The Commission had recommended a reduction of the review period. 

The Stronger Futures (Consequential and Transitional provisions) Act still has a seven year review period.
	

	Store licencing 

The amendment, proposed by both the opposition and the Greens, removes specific reference to ‘Aboriginal people’ (replacing it with ‘the community’) regarding assessment of licensed premises.

	This amendment attempts to make the legislation less explicitly aimed at Aboriginal people.
	

	Effect on other Acts

Following ‘this part has effect’ the Government amendment replaced ‘despite any other law of the Commonwealth with despite the Competition and Consumer Act 2010.’

	We expressed concern in our submission that ‘any other legislation’ would include the RDA, DDA and Privacy Act. 

This amendment makes specific what relevant legislation is to be overridden with this provision. 
	

	RDA

The following provision was inserted into the Stronger Futures in the Northern Territory Bill and the Stronger Futures in the Northern Territory (Consequential and Transitional Provisions) Bill:
‘The Racial Discrimination Act is not affected

This Act does not affect the operation of the Racial Discrimination Act 1975.’
	There was no ‘notwithstanding clause’ inserted into the Social Security Legislation (Amendment) Bill which contains the provisions regarding income management. This means that if Income Management were challenged in the courts as breaching the RDA it would be open for the Government to argue that the Income Management regime was intended to override the RDA. 
	Although the wording of the ‘notwithstanding clauses’ is not as the Commission would prefer, we note the strong Explanatory Memoranda regarding the intended effect of the clauses.
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