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1  Introduction

1.1  The preliminary report

This preliminary report deals with the continuing concern of the Human Rights and Equal Opportunity Commission (the Commission) that the mandatory detention of boat people for extended periods breaches Australia’s human rights commitments. It recommends that the Government and the Department of Immigration and Multicultural Affairs (the Department) develop and implement alternatives to this detention and that the Parliament amend the Migration Act 1958 (Cth) (the Migration Act) accordingly.

Before and during this inquiry and in the handling of individual complaints from immigration detainees who arrive in Australia by boat, the Commission has raised its concerns with both the former Government and the current Government, with the Department and with numerous parliamentary committees. A number of specific issues have been resolved. However, the Commissions principal concern that alternatives to detention be developed and implemented remains.

1.2  Reason for the inquiry

The Commission decided to conduct an inquiry into the detention of boat people because of


the number of human rights issues consistently raised in complaints to the Commission by immigration detainees who arrived by boat or their advocates


the seriousness of the alleged breaches of the human rights of men, women and children who have been deprived of their liberty and to whom the Commonwealth has a duty of care


the Commission’s concern that sections of the Migration Act may be in breach of Australia’s human rights obligations, leading to the examination of this enactment pursuant to section 11(1)(e) of the HREOC Act


the increase in the number of complaints received by the Commission and investigated under section 11(1)(f) of the Human Rights and Equal Opportunity Commission Act 1986 (Cth) (the HREOC Act)


the public interest in this issue both within Australia and internationally.

1.3  Terms of reference

The terms of reference of the inquiry are

1
to examine provisions of the Migration Act relating to the detention of boat people, specific acts and practices of the Department and the conditions under which boat people are detained to determine whether they are consistent with Australias human rights obligations under the HREOC Act

2
to determine in relation to individual complaints whether there has been an act or practice which constitutes a breach of human rights under the HREOC Act

3
to make recommendations to ensure that the human rights of boat people are not infringed, in particular, that they are not deprived of their liberty for unnecessarily long periods of time and that those who are held in detention are treated in a fair and humane manner which respects human rights and human dignity.

This preliminary report examines provisions of the Migration Act relating to the detention of boat people to determine whether they are consistent with Australia’s human rights obligations under the HREOC Act. The final report will address the terms of reference in full.

It will make a series of specific recommendations concerning the conditions in the detention centres and the need to ensure that individuals deprived of their liberty are treated in a humane manner that respects human dignity.

1.4
Conduct of the inquiry

The HREOC Act gives the Commission the authority to inquire into acts and practices of the Commonwealth that may be inconsistent with human rights and to examine Commonwealth legislation. The Commission’s functions are discussed in detail in Part 2 of the preliminary report. The final report will bring together information gathered through


an examination of the Migration Act and associated regulations pursuant to section 11(1)(e) of the HREOC Act


an examination of departmental procedures and practices both nationally and within individual detention centres, pursuant to sections 11(1)(e), 11(1)(f), 11(1)(g), 11(1)(j) and 11(1)(k) of the HREOC Act


investigation of individual complaints pursuant to section 11(1)(f) of the HREOC Act in accordance with the procedures developed by the Commission, which can include conducting preliminary inquiries, seeking formal responses from the Department to the allegations and obtaining copies of relevant documents, legislation and procedures, and obtaining further information from either party to the complaint and other witnesses


site inspections of immigration detention centres


a review of the literature, reports and submissions relating to this issue


analysis and synthesis of all the information gathered in site inspections, investigation of complaints and examination of relevant legislation, policy and instructions.

1.5  Site inspections

Representatives of the Commission, including the then President, Sir Ronald Wilson, the Human Rights Commissioner, Mr Chris Sidoti, and staff assisting the Commissioner conducted a number of visits to immigration detention centres (IDCs). The visits allowed the Commission to observe the daily running of the centres, to inspect the facilities and services available to detainees and the conditions of detention and to conduct detailed interviews with departmental and Australian Protective Service (APS) staff, detainees and individuals from the community.

From 15 to 21 January 1996 site inspections were conducted at the Port Hedland IDC, the temporary Curtin Detention Centre and the detention facility at Willie Creek for Indonesians found fishing in Australian waters. On 14 February 1996 a site inspection was conducted at the Villawood IDC and on 13-15 October 1997. Additional inspections were conducted at Villawood on 29 August 1996 and on 6 March 1997. On 13 March 1996 a site inspection was undertaken of the Maribyrnong IDC.

A follow-up inspection of the Port Hedland IDC was conducted from 27 May to 2 June 1997. The site inspection looked at existing and new facilities under construction and changes since the Commission’s previous visit. During this visit Commission officers conducted interviews with the Centre Manager, senior APS officers, welfare and medical staff and more than 25 detainees who had either made complaints to the Commission or requested to speak to officers of the Commission during the visit. Interviews were structured around comprehensive sets of questions developed by the Commission prior to the visit. Detailed notes were taken of each interview and a typed record of interview was prepared.

The Commission appreciates greatly the cooperation and assistance of the Department and APS staff throughout the course of this inquiry.

1.6  Reason for the preliminary report

In March 1997 the Commission gave the Minister for Immigration and Multicultural Affairs (the Minister) the first draft of its advice on the human rights dimension of the law and policy of mandatory detention of boat people. It invited a response from the Minister. In August 1997 the Commission gave the Attorney-General, the Minister and the Department a copy of the Commission’s draft full report on the detention of boat people. It invited a formal response and comment. The draft incorporated the issues set out in this preliminary report and included in addition extensive analysis of the conditions of detention based on complaints made to and investigated by the Commission.

The Commission and the Department subsequently met to discuss aspects of the draft report. Discussions over the complaints to the Commission from immigration detainees who arrived by boat are continuing between the Commission and the Department. The Commission is hopeful of reaching a mutually acceptable resolution of many of these matters. In view of those discussions the Commission decided to report at this stage only on the domestic and international legal framework relevant to the detention of asylum seekers.

The Commission anticipates presenting its final report to the Attorney-General in early 1998. The final report will include the conditions of detention and set out detailed findings and recommendations. In addition, the final report will expand on the alternative detention model introduced in part 6 of this preliminary report.

1.7  Overview of the preliminary report

This preliminary report is in six parts. This part has set out the background to the inquiry. Part 2 introduces Australia’s system of refugee determination. Part 3 outlines the role and functions of the Commission and sets out the human rights principles relevant to this inquiry. Part 4 examines the Australian law governing the policy of mandatory detention of boat people. Part 5 discusses in detail relevant international human rights law. Part 6 presents preliminary findings and recommendations and introduces an alternative to the current regime of mandatory detention for boat people.

2  Boat people

2.1  Boat people in Australia

Boat people are those who come to Australia by sea without authority. They may come for many reasons. Some come simply to seek better economic conditions. Some want to migrate but do not live in areas where in practice this is possible. Some may be queue jumpers. Many seek protection from persecution. Technically they are all unlawful non-citizens under the Migration Act. Even though the number of people involved is relatively small, Australia’s treatment of these people raises significant and fundamental human rights issues. This report is about these boat people.

Only a very small percentage of people applying for refugee status in Australia are boat people. Between 1 November 1989 and 9 September 1997 2,913 people arrived by boat and 75 children of these people were born in detention in Australia, a total of 2,988 people over this eight year period. Of this number, 2,289 have left Australia to return home or to travel to other countries and 569 have been granted approval to remain in Australia. The remaining 130 people are awaiting either decisions on their status or repatriation to their country of origin.
  Almost all of these men, women and children were or are detained in one of the four specialised immigration detention facilities of the Department. The APS provides security and manages the operations of each of these centres. Details of these centres are contained in the following table.

Table 1: Immigration Detention Centres (IDCs) in Australia.

Centre
Location
Year
People held
Capacity


established
as at 30/6/97

Villawood IDC
Sydney
1976
246
272

Maribyrnong IDC
Melbourne
1966
67
70

Perth IDC
Perth airport
1981
27
42

Port Hedland IDC
Port Hedland
1991
301
700

Most boat people are held at the Port Hedland IDC. Most people at the other IDCs are not boat people. As at 9 September 1997 there were 80 boat people detained at the Port Hedland IDC. This large decrease from 30 June 1997 is primarily due to the repatriation to China of 92 people from a number of boat groups on 14 July 1997 and 135 people from the boat code-named Telopea. This boat arrived in Australian territory on 13 June 1997.

Since November 1990 the Commission has received 47 complaints against the Department from or on behalf of people in immigration detention alleging infringements of human rights under the HREOC Act. Of these complaints, 26 relate to the detention of boat people in Australia. The majority of these complaints allege that people in IDCs are being treated in a way which constitutes a breach of their human rights.

Complaints have been lodged by people in IDCs and by individuals and refugee organisations on behalf of large groups of detainees. Over the past 18 months the number of complaints received relating to the detention of boat people has increased significantly. The main issues raised in complaints about the detention of boat people are


the length and the indefinite nature of the period of detention and the effects that this has on detainees’ physical and mental health


people not being told of their right to request access to legal advice when they are taken into detention


delays in people receiving responses to requests for legal assistance and to make applications to stay in Australia


people being held in isolation from other parts of the IDC and the world outside


the use of force to control disturbances and restrain people


the general conditions of detention, such as food, medical services, clothing, education, recreation facilities, the level of security, privacy, sleeping arrangements and accommodation of detainees of different religions.

The final report will provide a statistical and thematic analysis of complaints received by the Commission. It will also deal with these issues raised in the complaints.

2.2  Refugee status determination

Australia has committed itself to provide protection to those who apply for refugee status within Australia and who are recognised as refugees in accordance with the international definition in the 1951 Convention Relating to the Status of Refugees (the Refugee Convention) and 1967 Protocol Relating to the Status of Refugees.

For the purposes of the Refugee Convention refugees are persons who are

outside their country of nationality or their usual country of residence, and are unable or unwilling to return to or to seek the protection of that country because of well‑founded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social group, or political opinion.

This definition has been incorporated in Australian law in section 36 of the Migration Act. Australia has a legal obligation to extend protection to people who arrive in Australia and then seek recognition as refugees if they meet this definition. The determination of refugee claims by people already in Australia is a two-stage process. For boat people, however, an additional preliminary interview is conducted by an Immigration Taskforce when they are first placed in detention at an IDC.

At the preliminary interview boat people are asked to identify themselves, present any identifying documents and explain how they arrived in Australia’s migration zone and by what route. They are asked why they came to Australia and whether there is anything they wish to advise the authorities about their countries of origin. They are not asked specifically whether they are applying for refugee status or whether they wish to see a lawyer. The information provided to the authorities at this stage is crucial in determining the Department’s view of whether the person is in fact seeking to engage Australia’s protection obligations. If the person does not ask for legal advice, a legal adviser will not be provided and the person will not be advised of the statutory entitlement to obtain legal advice. If the Department decides that a boat person is not seeking to engage Australia’s protection obligations, facilities will not be provided for lodging an application to stay in Australia.

The first formal stage of the refugee determination process involves assessment of the applicant’s claims by an officer of the Department, in accordance with the definition in Australian and international law. Where further information or clarification is required, the officer might seek an interview with the applicant, using an interpreter where necessary. Submissions from migration agents or solicitors can also form part of the material to be assessed.

A claim for refugee protection is assessed using available and relevant information concerning the human rights situation in an applicant’s home country. Applicants are given opportunities to comment on adverse information which will be taken into account when considering a claim. A delegate of the Minister will then make the decision on the application for a protection visa.

In the second stage, applicants not accepted by the Minister’s delegate may appeal to the Refugee Review Tribunal (RRT). The RRT is an independent body established under the Migration Act to review and determine refugee claims after an initial rejection of an applicant. The RRT may make decisions on the papers or may provide an opportunity for an applicant to appear before the Tribunal. As part of its decision making process the RRT may affirm or set aside a decision made by the Department in relation to the grant of a protection visa.

In addition, people refused refugee protection can appeal to the Federal Court for judicial review of a protection visa decision where there is a perceived error of law. The Federal Court has the power either to uphold the refusal or to direct that the application be re-assessed.

2.3
 Boat people granted entry into Australia since 1989

Table 2: Boat people granted entry into Australia since 1989 as at 9 September 1997.

	Year
	Total

arrivals*
	Total

granted entry
	Ethnicity of people granted entry
	% of arrivals granted entry

	1989
	27
	21
	Chinese, Vietnamese, Cambodian
	78%

	1990
	216
	87
	Chinese, Vietnamese, Cambodian
	40%

	1991
	230
	163
	Chinese, Vietnamese, Sino-Vietnamese, Cambodian
	71%

	1992
	221
	31
	Chinese, Romanian
	14%

	1993
	86
	63
	Sino-Vietnamese, Chinese, Turkish
	73%

	1994
	977
	131
	Bangladeshi, Chinese, Sino-Vietnamese, Vietnamese(1)
	13%

	1995
	242
	12
	Sino-Vietnamese (1), Afghani, Kurdish
	5%

	1996
	661
	50
	Iraqi
	8%

	1997
	328
	8
	Iraqi, Algerian (1), Iranian (1)
	2%


*The total number of arrivals includes babies born in detention to boat people who arrived during that year.

**Total granted entry includes all the people who arrived by boat in that year who have been granted refugee status or granted entry to live in Australia on humanitarian or other grounds

Table No. 2 shows the large decline over time in the percentage of boat people who are granted entry into Australia. From 1989 to the end of 1993 over 47 per cent were granted refugee status or entry on humanitarian or other grounds. Since 1994 less than 10 per cent have been granted entry to reside permanently in Australia. If Sino-Vietnamese boat people are excluded the rate of acceptance of refugees since 1994 is around 10 per cent.

The reasons for the decline are complex and are mainly related to changes to the Migration Act and departmental policy and practices since 1 July 1994. The decline may also reflect a decrease in the number of boat arrivals who meet the definition of a refugee under the Refugee Convention. However, changes to the number of genuine refugees coming to Australia to seek asylum are difficult to determine as most boat people now do not receive access to independent legal advice or to the formal refugee determination process.

Certainly changes to migration law have contributed to this decrease in the proportion of boat people being recognised as refugees. On 15 November 1994 the Migration Act was amended so that a non-citizen covered by an agreement with a safe third country could not have access to Australia’s protection, except in exceptional circumstances. This amendment meant that Vietnamese boat people who had come to Australia from Galang in Indonesia were no longer able to apply for protection visas in Australia and instead were removed to Indonesia. 102 Vietnamese people formerly from Galang have been removed from Australia.

Second, a migration regulation which came into effect on 27 January 1995 declared China to be a safe third country for Vietnamese nationals of Chinese ethnicity (Sino-Vietnamese). From this date former residents of Vietnam who resided in China before coming to Australia could no longer apply for protection visas in Australia. More than 878 Sino-Vietnamese people who arrived in Australia after October 1994 have been returned to China. Prior to these amendments many Sino-Vietnamese people were granted protection in Australia. For example, the 51 Sino-Vietnamese people who arrived in June 1994 on the boat code-named the Unicorn were all granted refugee status. This contrasts sharply with the 65 Sino-Vietnamese people who arrived in January 1995 on the boat code-named the Lorikeet, all of whom were deported.

In addition changes in departmental practices and procedures for processing newly arrived boat people at the Port Hedland IDC may also explain some of the decline. Since the second half of 1994 new arrivals at the Port Hedland IDC have not been told of any rights they may have to make applications to stay in Australia or to receive independent legal advice. Solicitors are no longer appointed automatically to assist people to determine whether they are entitled to make applications and, if so, to provide the necessary assistance. If in the initial interviews by departmental staff a detainee says words that would suggest that he or she has a well-founded fear of persecution and could therefore be invoking Australia’s protection obligations, assistance will be provided to help the detainee apply for a protection visa. If a detainee does not say the words that suggest a wish to engage Australia’s obligations, he or she will not be provided with legal assistance or an opportunity to apply to stay in Australia, unless the detainee is aware or becomes aware of these rights and makes the appropriate request. These procedures are consistent with departmental interpretation of the obligations placed on its officers by sections 193(2) and 256 of the Migration Act.

If no one in a boat group says words that could engage Australia’s protection obligations, the whole group is returned to the home country within a few weeks of their arrival. In 1996 the people from most boats from China were removed from Australia without obtaining independent legal advice or applying to stay in Australia. Some people from two boats, code-named by the Department Teal and Grevillea, requested legal assistance and applied to stay in Australia. As at 30 September 1997 people from two of the three boats of Chinese nationals who arrived this year have been deported. Of the third boat 135 of a total of 139 people have been removed.

Many boat people may consider that they are escaping oppression in their home country and coming to Australia to seek a new life, but most will not be aware of their right to apply for asylum. Most do not understand the strict technical requirements of the Refugee Convention and may not state the grounds of their claim for asylum in their initial interviews with departmental staff. This may be due to ignorance or confusion upon arrival or because experiences in the home country inhibit them speaking freely to officials or giving an accurate account of what has happened to them. Under current procedures the consequence of not adequately articulating a claim for asylum is a fast return to the country of origin.

The experiences of the members of the boat code-named Cockatoo raise the question whether the current procedures for processing newly arrived boat people at the Port Hedland IDC result in deportation of people who may meet the definition of a refugee. The Cockatoo boat arrived in Australia in November 1994. In January 1995 arrangements were made to return the 84 members of the boat to China. At this time last minute legal proceedings were lodged and members of the group received legal assistance. Applications for protection visas were made by members of this group. Thirty-six people from the Cockatoo who would have been returned to China were granted entry to Australia, 32 as refugees.

One significant benefit resulting from the changed processing system is that the length of detention has been greatly reduced. In the early and mid 1990s it was not unknown for people to be detained for periods in excess of three years before being deported or granted residential status. Now, most boat people are detained for only a few weeks before deportation. Those who apply for asylum are generally detained for a few months, rather than years before their status is finally decided. Lengthy detention is in no one’s interests B detainees, the Government and the Department or taxpayers. The end of the days of protracted indefinite detention is very welcome.

However, if the processes now are so fast that claims are not properly assessed, the consequences for a genuine refugee who is denied protection are extremely serious. The person will be returned to a situation where he or she is at risk of persecution. Since new arrivals at the Port Hedland IDC have not been told of their rights or provided with automatic access to independent legal advice, less than 6.1 per cent have been recognised as refugees. This policy seems to have had more of an effect on people coming from China who are less likely to have a concept of the role of lawyers in Western society or knowledge of the requirements of the Refugee Convention. In fact, no Chinese national who has arrived by boat since the start of 1995 has been granted refugee status.

The sharp decline in the number of boat people accepted as refugees raises questions about how adequately Australia is assessing and meeting its international obligations to refugees. This is the context of this inquiry.

3  The role of the Commission
3.1  The Commission’s functions

The Commission has specific legislative functions and responsibilities for the protection and promotion of human rights under the HREOC Act (the Act). Part II Divisions 2 and 3 of the Act confers functions on the Commission in relation to human rights. In particular the Commission can


inquire into acts or practices that may be inconsistent with or contrary to any human right (section 11(1)(f))


examine enactments for the purpose of ascertaining whether the enactments are inconsistent with or contrary to any human rights and report to the Minister the results of any such examination (section 11(1)(e))


promote an understanding, acceptance and public discussion of human rights in Australia (section 11(1)(g))


advise on laws that should be made by the Parliament or action that should be taken by the Commonwealth on matters relating to human rights (section 11(1)(j))


advise on what action, in the opinion of the Commission, Australia needs to take to comply with the provisions of the International Covenant on Civil and Political Rights or the Declarations annexed to the Act or of any relevant international instrument declared under the Act including the Convention on the Rights of the Child (section 11(1)(k)).

This preliminary report has been prepared exercising the Commission’s functions under sections 11(1)(e),(g),(j) and (k). The final report will be prepared exercising in addition the Commission’s function under section 11(1)(f).

3.2  The Commission’s complaint handling functions

Section 11(1)(f)) of the HREOC Act empowers the Commission to inquire into acts or practices of the Commonwealth that may be inconsistent with or contrary to the rights set out in the human rights instruments scheduled to or declared under the Act. The Human Rights Commissioner performs these functions on behalf of the Commission (section 8(6)).

The Commission attempts to resolve these complaints through the process of conciliation. Where conciliation is not successful or not appropriate and the Commission is of the opinion that an act or practice constitutes a breach of human rights, the Commission is required to provide the parties to the complaint with an opportunity to make written or oral submissions in relation to the complaint (section 27).

If after the inquiry the Commission finds a breach of human rights it must serve a notice on the person doing the act or engaging in the practice setting out the findings and the reasons for those findings. The Commission may make recommendations for preventing a repetition of the act or practice, the payment of compensation or any other action or remedy to reduce the loss or damage suffered as a result of the breach of a person’s human rights (section 29(2)).

If the Commission finds a breach of human rights it must report on the matter to the federal Attorney-General (section 27). The Commission is to include in the report to the Attorney-General particulars of any recommendations made in the notice and details of any actions that the person responsible is taking as a result of the findings and recommendations of the Commission (section 29). The Attorney-General must table the report in both houses of federal parliament in accordance with section 46 of the Act.

3.3  Act or practice or legislation

Where the alleged breach of human rights arises from the automatic operation of legislation, rather than a discretionary act or practice by a decision-maker, the Commission cannot deal with the issue as an individual complaint. In these circumstances the Commission may examine the legislation itself to determine whether it is inconsistent with any human rights and report to the Minister on the result of the examination (section 11(1)(e)).

Part 3 of this preliminary report examines the sections of the Migration Act which are relevant to the detention of boat people. As mandatory detention is required by law, it is not an act or practice of the Commonwealth. Therefore, the issue of the mandatory detention of boat people can only be dealt with through the examination of the relevant provisions of the Migration Act, not the investigation of individual complaints. The conditions in which persons are detained, however, are acts and practices of the Commonwealth and can be the subject of complaint and inquiry (section 11(1)(f)). These issues will be examined in the final report.

3.4  Relevant human rights principles

In the last fifty years under the auspices of the United Nations, the international community has developed a series of detailed instruments and standards concerning human rights. These standards are contained in a variety of covenants, conventions, treaties, declarations, principles, rules and guidelines. Some of these instruments are binding on Australia in international law.

International obligations and commitments entered into by Australia do not automatically become part of Australian law. While courts can refer to these standards as part of the process of interpreting existing laws and developing Australia’s common law, legislation by Parliament is generally required to give effect to international commitments on human rights in Australian law, enforceable by the courts.

‘Human rights’ are defined for the purposes of the HREOC Act as those rights and freedoms recognised in the provisions of the international human rights instruments scheduled to or declared under the Act (section 3). Those instruments that are relevant to this Inquiry include


the International Covenant on Civil and Political Rights (ICCPR)


the Convention on the Rights of the Child (CROC)


the Declaration on the Elimination of All Forms of Intolerance and of Discrimination Based on Religion or Belief (the Religion Declaration)


the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW).

In addition the following international instruments are also relevant to this Inquiry


the Universal Declaration of Human Rights (the Universal Declaration)


the International Covenant on Economic, Social and Cultural Rights (ICESCR)


the Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment (the Torture Convention)


the Convention Relating to the Status of Refugees (the Refugee Convention)


the United Nations High Commissioner for Refugees Executive Committee Conclusion No.44 ‘Detention of Refugees and Asylum Seekers’ (ExComm Conclusion 44)


the United Nations High Commissioner for Refugees Guidelines on Detention of Asylum Seekers (the Guidelines)


the Standard Minimum Rules for the Treatment of Prisoners (the Standard Minimum Rules)


the Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment (the Body of Principles)


the Declaration on the Human Rights of Individuals who are not Nationals of the Country in which they Live

The ICCPR and CROC are the international human rights instruments scheduled to or declared under the HREOC Act that protect the rights of adults and children in detention, including immigration detention.

The rights most relevant to people who are deprived of their liberty in immigration detention are


the general right of non-discrimination (ICCPR Article 2)


the right not to be subjected to cruel, inhuman or degrading treatment or punishment (ICCPR Article 7)


the right to liberty and security of the person and not to be subjected to arbitrary arrest or detention (ICCPR Article 9)


the right that all persons deprived of their liberty shall be treated with humanity and with respect for the inherent dignity of the person (ICCPR Article 10(1))


the right not to be subjected to arbitrary or unlawful interference with privacy (ICCPR Article 17)


the right to freedom of thought, conscience and religion (ICCPR Article 18(1))


the right to be equal before the law (ICCPR Article 26)


the right of the child to have his or her best interests given primary consideration (CROC Article 3(1))


the right of the child to freedom of thought, conscience and religion (CROC Article 14)


the right of the child to be protected from all forms of physical or mental abuse (CROC Article 19)


the right of the refugee child to protection (CROC Article 22)


the right of the child to the highest attainable standard of health (CROC Article 24)


the right of the child to education (CROC Article 28)


the right of the child seeking refugee status to receive appropriate protection and humanitarian assistance (CROC Article 22)


the right of the child to participate in recreation and cultural life (CROC Article 31)


the right of the child to liberty and not to be subjected to arbitrary detention (CROC Article 37).

The Human Rights Committee has interpreted ICCPR Article 10(1) to include as an obligation of a State the obligation to accord the minimum standards of humane treatment in conditions of detention outlined in the Standard Minimum Rules and the Body of Principles.

The Third Committee of the General Assembly in its 1958 report made reference to the Standard Minimum Rules and stated that they should be taken into account when interpreting and applying Article 10(1).

Therefore Article 10(1) is particularly relevant in itself and because it incorporates the standards outlined in the Standard Minimum Rules and the Body of Principles. In addition to these international documents the Standard Guidelines for Corrections in Australia (the Standard Guidelines) are relevant. The Standard Guidelines incorporate the provisions of the Standard Minimum Rules.

4  Detention and Australian law

4.1  Legislation

The Constitution empowers the Parliament to legislate ‘with regard to aliens’.
  This includes power to make laws with respect to the entry, stay, detention and removal of non-citizens.

Legislative regulation of entry into and exit from Australia is principally through the Migration Act. Section 4 of the Migration Act states

The object of this Act is to regulate, in the national interest, the coming into, and presence in, Australia of non-citizens.

Australian migration law contains detailed rules and regulations about who can live in Australia. It requires most non-citizens to obtain a valid visa before entering the country. In addition, most non-citizens staying in Australia require authorisation for the period of their stay.

The Migration Act, as amended, provides that those who breach Australian migration law by neglecting to obtain a visa, by overstaying the term of their permit or by breaching a condition of their entry visa or permit are liable to be arrested, detained and deported.

Before 1994 provisions dealing with unauthorised arrivals were extremely complex.  The legislation used various classifications to distinguish between different categories of persons entering Australia without valid visas who were subsequently detained. Unauthorised arrivals by sea were ‘designated persons’ who ‘must’ be detained. Unauthorised arrivals by air (‘unprocessed persons’) and illegal entrants (persons who overstayed their visas or entry permits) ‘may’ be detained.  In practice, pending determination of status, all unauthorised boat arrivals were detained while almost all illegal entrants were released conditionally or unconditionally into the community. Those who arrived by sea then were singled out for harsher treatment and could only be released to be removed from Australia or when granted an entry permit. They were prohibited from applying for release from immigration custody. The term ‘designated persons’ included children born in Australia to a designated person.

In its report to Parliament in August 1992, the Joint Standing Committee on Migration Regulations recommended that the provisions be rewritten in a simplified and more comprehensible manner, using as far as possible a single descriptive term for all border applicants. The Migration Reform Act 1994 (Cth) commenced on 1 September 1994. It removed the legal distinction between unauthorised arrivals and illegal entrants. The distinction is now between ‘lawful non-citizens’ and ‘unlawful non-citizens’. Section 13 of the Migration Act states

A non-citizen in the migration zone who holds a visa that is in effect is a lawful non-citizen.

All persons who have no authority to be in Australia are now known as ‘unlawful non-citizens’.

All ‘unlawful non-citizens’ must be detained in the first instance. Section 189 of the Migration Act states

(1)
If an officer knows or reasonably suspects that a person in the migration zone is an unlawful non-citizen, the officer must detain the person.

(2)
If an officer reasonably suspects that a person in Australia but outside the migration zone:

(a)
is seeking to enter the migration zone; and

(b)
would, if in the migration zone, be an unlawful non-citizen;


the officer must detain the person.

Section 196 of the Migration Act requires that, once detained, unlawful non-citizens must be kept in detention unless otherwise authorised.

An unlawful non-citizen detained under section 189 must be kept in immigration detention until he or she is

(a)
removed from Australia under section 198 or 199 [removal provisions]; or

(b)
deported under section 200 [Minister may order deportation]; or

(c)
granted a visa.

Some unlawful non-citizens are able to qualify for release from detention while their status is being determined. Whether an individual is actually detained depends on her or his eligibility for a bridging visa. The bridging visa gives temporary lawful status to non-citizens released from detention pending consideration of their applications to remain in Australia.
  Grant of a bridging visa is a personal ministerial discretion.

The Migration Act and the Regulations contain detailed specifications about who can apply for one of the five classes of bridging visas within Australia and on what grounds.
  Entitlement to the different visas is determined according to the applicant’s status prior to applying for a substantive visa. The Regulations draw a distinction between people who come to Australia with a valid visa and then lose their legal status and those who have no valid visa on arrival. For example, in relation to visa over-stayers, the options available will vary according to the length of time a person has been unlawful, the type of visa held at first instance, the reasons for the breach and the type of visa being sought.

With regard to people who arrive without a valid visa only a limited class of those who have applied as refugees are eligible for a bridging visa. The class includes


a spouse who is a member of the family unit of an Australian citizen, Australian permanent resident or an eligible New Zealand citizen, provided the Minister is satisfied that the relationship is genuine and continuing


a child under the age of 18 in respect of whom a child welfare authority of a State or Territory has certified that release from detention is in the best interests of the non-citizen, provided the Minister is satisfied that

(i)
arrangements have been made between the non-citizen and an Australian citizen, permanent resident or eligible New Zealand citizen for the care and welfare of the non-citizen child

(ii)
those arrangements are in the best interests of the non-citizen child and

(iii)
the grant of a visa to the non-citizen child would not prejudice the rights and interests of any person who has, or may reasonably be expected to have, custody or guardianship of, or access to, the non-citizen child


a person who has turned 75 years of age, provided the Minister is satisfied that adequate arrangements have been made for his or her support in the community


a person who has a special need (based on health or previous experience of torture or trauma) in respect of which a medical specialist appointed by the Department has certified that the non-citizen cannot be properly cared for in a detention environment, provided the Minister is satisfied that adequate arrangements have been made for his or her support in the community.

The Migration Act authorises the establishment of IDCs. Section 273 states

(1)
The Minister may, on behalf of the Commonwealth, cause detention centres to be established and maintained.

(2)
The regulations may make provision in relation to the operation and regulation of detention centres.

(3)
Without limiting the generality of subsection (2), regulations under that subsection may deal with the following matters:

(a)
the conduct and supervision of detainees;

(b)
the powers of persons performing functions in connection with the supervision of detainees.

4.2  High Court consideration

The pre 1994 provisions were the subject of several court decisions. The most significant was the High Court decision in Chu Kheng Lim v The Minister for Immigration, Local Government and Ethnic Affairs
 (the Lim case) in which the plaintiffs claimed that the provisions were beyond the legislative power of the Commonwealth. The case was brought by two groups of Cambodian boat people who had arrived in Australia in 1989 and 1990 and who were held in detention at the Port Hedland IDC.

The court was unanimous in finding that the ‘aliens power’, section 51(xix) of the Constitution, permits Parliament to confer power on the executive to detain an alien in custody for the purposes of receiving, investigating and determining an application for an entry permit and after determination for the purposes of admitting or deporting him or her.
  According to the then Chief Justice of the High Court, Sir Anthony Mason,

... the legislative power conferred by section 51 (xix) of the Constitution extends to conferring upon the Executive authority to detain an alien in custody for the purposes of expulsion or deportation and that such authority constitutes an incident of executive power.

The Court stated that the detention provisions are a valid use of the ‘aliens power’

...if the detention which they require and authorise is limited to what is reasonably capable of being seen as necessary for the purposes of deportation or necessary to enable the application for an entry permit to be made and considered.

Justice McHugh commented that administrative detention is always punitive in character unless it has been set to achieve some legitimate non-punitive objective. If the detention goes beyond what is reasonably necessary to consider the application for entry, the detention should be regarded as punitive in character and therefore invalid. A law authorising detention beyond what is necessary to effect the entry or exclusion of an applicant in these circumstances might also be considered invalid because punitive detention is a power of the courts, not a power for the parliament to confer on the executive.

Similarly Justices Brennan, Deane and Dawson said that the detention should be

..limited to what is reasonably capable of being seen as necessary for the purpose of deportation or necessary to enable an application for an entry permit to be made and considered. On the other hand, if the detention which those sections [of the Migration Act] require and authorise is not so limited, the authority which they purportedly confer upon the Executive cannot properly be seen as an incident of the executive powers to exclude, admit and deport an alien. In that event, they will be punitive in nature and contravene Chapter III’s insistence that the judicial power of the Commonwealth be vested exclusively in the courts which it designates.

In the same case, Justice Gaudron said

Detention in custody in circumstances not involving some breach of the criminal law and not coming within well-accepted categories of the kind to which Brennan, Deane and Dawson JJ refer (the powers of the legislature to punish for contempt and of military tribunals to punish for breach of military discipline and the exceptional cases of involuntary detention in cases of mental illness or infectious disease) is offensive to ordinary notions of what is involved in a just society.

By a 4-3 majority the Court held that the object of the provisions challenged in the Lim case was not to punish but to keep the plaintiffs under supervision and control.
  It also held that a provision forbidding a court from ordering the release from custody of a designated person was invalid because of the separation of powers doctrine and the provisions of Chapter III of the Constitution.

5  Detention and international human rights law

5.1  Human rights and non-citizens

The Australian Government has a sovereign right and responsibility to determine which non-citizens should be permitted to enter and remain in Australia. Immigration policy is an expression of sovereignty of the nation state over its territory. States retain exclusive competence to regulate entry into and exit from their territory. Some states, as an exercise of their sovereignty, have ratified the Refugee Convention. They have given up one aspect of their discretion as to whom to accept within their territory. They have entered into an obligation to accept anyone who is within their territory and meets the Convention definition of a refugee. Refugee policy, therefore, derives from obligations under international refugee law. It recognises that external factors beyond the control of the state will determine whether certain individuals can enter or remain in the territory of the state. In the discharge of this responsibility the detention of non-citizens can be justified in certain circumstances.

However, Australia must respect the human rights of non-citizens. As a State Party to the International Covenant on Civil and Political Rights (ICCPR) it is bound by international law to ensure the rights in the Covenant to ‘all individuals within its territory and subject to its jurisdiction ... without distinction of any kind ...’.
  The Human Rights Committee established under the Covenant has issued a number of General Comments to assist governments to honour the obligations they have undertaken by ratifying the ICCPR. The Committee has determined

In general, the rights set forth in this Covenant apply to everyone, irrespective of reciprocity, and irrespective of his or her nationality or statelessness.

The Committee has further indicated

Aliens have the full right to liberty and security of the person. If lawfully deprived of their liberty, they shall be treated with humanity and with respect for the inherent dignity of the human person.

Human rights protection’s extend to all persons within the territory or subject to the jurisdiction of a state, both citizens and aliens, unless a provision explicitly extends only to citizens or explicitly excludes aliens.

The Convention on the Rights of the Child (CROC) specifically recognises the right of a child who is seeking refugee status, whether or not accompanied by his or her parents, to appropriate protection and humanitarian assistance.

State Parties shall take appropriate measures to ensure that a child who is seeking refugee status or who is considered a refugee in accordance with applicable international or domestic law and procedures shall, whether unaccompanied or accompanied by his or her parents or by any other person, receive appropriate protection and humanitarian assistance in the enjoyment of applicable rights set forth in this Convention and in other international human rights or humanitarian instruments to which the said States are Parties.

The Declaration on Non-Nationals expresses succinctly the balance between the sovereign rights of the state and the human rights of aliens. Article 2 of the Declaration states

Nothing in this Declaration shall be interpreted as legitimizing the illegal entry into and presence in a State of any alien, nor shall any provision be interpreted as restricting the right of any State to promulgate laws and regulations concerning the entry of aliens and the terms and conditions of their stay or to establish differences between nationals and aliens. However, such laws and regulations shall not be incompatible with the international legal obligations of that State, including those in the field of human rights.

5.2  International Covenant on Civil and Political Rights
The ICCPR was adopted by the United Nations General Assembly in 1966. Australia ratified the ICCPR in 1980. Under the ICCPR Australia has undertaken to ‘take the necessary steps ... to adopt such legislative or other measures as may be necessary to give effect to the rights recognised in the...Covenant’ and to ensure that any person whose rights are violated ’shall have an effective remedy...determined by competent...authorities’

5.2.1  ICCPR Article 9(1)

Article 9(1) of the ICCPR states

Everyone has the right to liberty and security of the person. No one shall be subjected to arbitrary arrest or detention. No one shall be deprived of his liberty except on such grounds and in accordance with such procedures as are established by law.

In General Comment No. 8 on Article 9 of the ICCPR the Human Rights Committee has determined that the Article applies to

all deprivations of liberty, whether in criminal cases, or in other cases such as...immigration control...

The Committee has also determined

... if so-called preventive detention is used, for reasons of public security, it must be controlled by these same provisions, ie. it must not be arbitrary, and must be based on grounds and procedures established by law (para. 1), information of the reasons must be given (para. 2) and court control of the detention must be available (para. 4)...

The term ‘arbitrary’ was considered during the drafting of the ICCPR to include not only actions which were unlawful per se but also those which were unjust. In the drafting of the ICCPR, Australia (with several other countries) contended that the term ‘unreasonable’ should be used. However ‘arbitrary’ was retained on the basis that it included actions which were unreasonable.
  The Human Rights Committee has reinforced this view. In 1990, in the case of Van Alphen v The Netherlands, the Committee stated

The drafting history of Article 9, paragraph 1, confirms that ‘arbitrariness’ is not to be equated with against the law, but must be interpreted more broadly to include elements of inappropriateness, injustice and lack of predictability. This means that remand in custody pursuant to lawful arrest must not only be lawful but reasonable in all the circumstances. Further, remand in custody must be necessary in all the circumstances, for example, to prevent flight, interference with evidence, or the recurrence of crime.

The question whether a particular restriction is reasonable or arbitrary for the purposes of the ICCPR is not a matter of purely subjective judgement. The jurisprudence of the Human Rights Committee indicates that, in order not to be arbitrary, detention must be a proportionate means to achieve a legitimate aim, having regard to whether there are alternative means available which are less restrictive of rights.
  This view has been endorsed by other international human rights tribunals and domestic courts.

In Caprino v United Kingdom the European Court of Human Rights held that the detention of asylum seekers will be arbitrary if it is indefinitely prolonged or if it is for purposes other than deportation proceedings.

In assessing the arbitrariness of detention a test of proportionality is applied. The concept of proportionality is used extensively in human rights law and in administrative law. In R v Goldstein Lord Diplock observed

...in plain English [‘proportionality’] means ‘You must not use a steam hammer to crack a nut, if a nut cracker would do’.

In New South Wales v Macquarie Bank Ltd Justice Kirby, then President of the New South Wales Court of Appeal, stated

Under European law it is now well established that a public authority (including the Executive Government) may not impose legal obligations except to the extent that they are strictly necessary in the public interest to attain the purpose of the measure authorised by the legislature. If the burdens imposed are clearly out of proportion to the authorised object, the measure will be annulled. There must therefore exist a reasonable relationship between the end and the means of the law. The detriment to those adversely affected must not be disproportionate to the benefit to the public envisaged by the legislation.

Under human rights law, administering an orderly immigration program is clearly a ‘legitimate aim’. The issue becomes whether the mandatory detention of a non-citizen is a proportionate means of achieving that aim.

In applying the proportionality test the legislative provisions for detention must

(a)
be rationally connected to the legitimate aim

(b)
impair the right to liberty as little as possible and

(c)
have deleterious effects only which are proportional both to their positive effects and to the importance of the legitimate aim.

In a recent communication to the Human Rights Committee by a person detained under Australia’s immigration regime, the Committee considered whether prolonged mandatory detention pending determination of entitlement to refugee status was ‘arbitrary’ within the meaning of Article 9(1). Australia sought to justify the prolonged detention on the basis that the complainant entered Australia unlawfully and that there was a possibility that the complainant may abscond if not detained. The Committee concluded that

... detention should not continue beyond the period for which the State can provide appropriate justification. For example, the fact of illegal entry may indicate a need for investigation and there may be other factors particular to the individual, such as the likelihood of absconding and lack of cooperation, which may justify detention for a period. Without such factors detention may be considered arbitrary, even if entry was illegal. In the instant case, the State Party has not advanced any grounds particular to the author’s case, which would justify his continued detention ... The Committee therefore concludes that the author’s detention ... was arbitrary within the meaning of Article 9, paragraph 1.

Other human rights instruments prescribe practical steps that must be taken to ensure that detention is a proportional and non-arbitrary measure. They provide a legitimate source of international law for the purposes of interpreting Australia’s obligations under the ICCPR and CROC. They therefore assist in determining whether the detention of unlawful non-citizens is a breach of human rights under the HREOC Act. They require that the detention of non-citizens should not be automatic but rather that it should be avoided.

5.2.1.1
Universal Declaration of Human Rights

In 1948 the United Nations General Assembly adopted the Universal Declaration of Human Rights (the Universal Declaration) which proclaimed fundamental rights to which ‘everyone’ should be entitled without discrimination.
  Australia actively supported and was centrally involved in the development of the Universal Declaration.

The Universal Declaration specifically refers to the right of asylum.

Everyone has the right to seek and to enjoy in other countries asylum from persecution.

In relation to the right to liberty the Universal Declaration contains three relevant Articles.

Everyone has the right to life, liberty and security of person.

No one shall be subjected to arbitrary arrest, detention or exile.

Everyone has the right to freedom of movement ... within the borders of each State.

The Universal Declaration clearly stresses the fundamental nature of the right to liberty. These Articles were later incorporated into Articles 6, 9 and 12 of the ICCPR.

5.2.1.2  Convention relating to the status of refugees

The Convention Relating to the Status of Refugees (the Refugee Convention) was adopted by the General Assembly of the United Nations in July 1951 and came into force in April 1954. Australia ratified the Convention on 22 January 1954. Article 31(1) of the Convention states

The Contracting States shall not impose penalties, on account of their illegal entry or presence, on refugees who, coming directly from a territory where life or freedom was threatened ... enter or are present in their territory without authorisation, provided they present themselves without delay to the authorities and show good cause for their illegal entry or presence.


Article 31(2) provides that Contracting States shall not apply restrictions (other than those which are necessary) to the movements of refugees and that any restrictions shall only be applied until their status is regularised or they obtain admission into another country.

Detention therefore should be imposed only in cases of ‘necessity’. Asylum seekers who come ‘directly’ in an irregular manner, for example by boat without a valid visa, may prove to be refugees entitled to benefit from the provisions of Article 31. Under the Refugee Convention their detention and the imposition of other restrictions would be regarded as penalties where they cannot be justified as necessary.

5.2.1.3
 United Nations High Commissioner for Refugees ExComm Conclusion 44

The circumstances that may make it necessary to detain asylum seekers are elaborated in Conclusion No. 44 of the Executive Committee of the United Nations High Commissioner for Refugees (UNHCR), ‘Detention of Refugees and Asylum Seekers’ 1986 (ExComm Conclusion 44).

Many of the principles relevant to detention are expressed in instruments which are not themselves legally binding in international law. Nevertheless these principles and the guidance which they provide represent international opinion on detention practices. They are referred to by treaty bodies such as the United Nations Human Rights Committee for the purposes of interpreting the scope of a particular treaty obligation. As statements of the content of particular rights or particular provisions in binding treaties they are a persuasive interpretive tool. For example, ExComm Conclusion No.44 sets out in more concrete terms the standard of what is meant by the term ‘necessary’ under the Refugee Convention. It also provides guidance to States on the use of detention and recommends certain procedural guarantees to which detainees should be entitled.

In ExComm Conclusion 44 the Executive Committee of the UNHCR said that detention should be avoided. The Committee

(a)
noted with concern that large numbers of refugees and asylum seekers in different areas of the world are currently the subject of detention or similar restrictive measures by reason of their illegal entry or presence in search of asylum, pending resolution of their situation

(b)
expressed the opinion that in view of the hardship which it involves, detention should normally be avoided ...

The Conclusion states that where the detention of asylum seekers is deemed to be necessary it should only be used


to verify identity


to determine the elements on which the claim to refugee status or asylum is based


to deal with cases where refugees or asylum seekers have destroyed their travel and/or identification documents in order to mislead the authorities of the State in which they intend to claim asylum


to protect national security or public order.

In elaborating ExComm Conclusion 44 the UNHCR stated that the detention of asylum seekers should not be automatic or unduly prolonged. For example, in determining the elements on which a claim to refugee status is based, individuals should only be detained if necessary to undergo a preliminary interview. The detention of a person for the entire duration of a prolonged asylum procedure is not justified.

In relation to asylum seekers using fraudulent documents or travelling with no documents at all, the Conclusion recognises that detention is permissible only where there is an intention to mislead the authorities. Asylum seekers who arrive without documentation because they are unable to obtain any in their country of origin should not be detained solely for that reason.

The Executive Committee also

(c)
Recognised the importance of fair and expeditious procedures for determining refugee status or granting asylum in protecting refugees and asylum seekers from unjustified or unduly prolonged detention

(d)
Stressed the importance for national legislation and/or administrative practice to make the necessary distinction between the situation of refugees and asylum seekers and that of other aliens

(e)
Recommended that detention measures taken in respect of refugees and asylum seekers should be subject to judicial or administrative review.

Australia’s policy of detention of asylum seekers is automatic and mandatory and applies to almost all unauthorised arrivals until their claim for protection is finally determined. It goes well beyond what Conclusion 44 deems ‘necessary’.

5.2.1.4  UNHCR Guidelines on Detention of Asylum Seekers

The UNHCR has produced a set of ‘Guidelines on Detention of Asylum Seekers’ (the Guidelines) to assist states in developing and implementing detention policies and practices. The Guidelines apply to all asylum seekers who are in detention or in detention-like situations. They apply to all persons who are confined within a narrowly bounded or restricted location, including prisons, closed camps, detention facilities or airport transit zones, where the only opportunity to leave this limited area is to leave the territory.
  The Guidelines therefore apply to the operation of Australia’s immigration detention centres.

The Guidelines state that the right to liberty is a fundamental right recognised in all the major human rights instruments both at global and regional levels and that therefore ‘the use of detention against asylum seekers is, in the view of UNHCR, inherently undesirable’ and ‘as a general rule, asylum seekers should not be detained’.
  They continue that detention is especially undesirable for vulnerable people ‘such as single women, children, unaccompanied minors and those with special medical or psychological needs’.

The Guidelines make it clear that asylum seekers should be detained only as a last resort on exceptional grounds. If exceptional grounds exist then detention must be clearly prescribed by a national law which conforms with general norms and principles of international human rights law.

The Guidelines affirm that the only permissible grounds for detention are the four grounds provided in ExComm Conclusion 44.
  Detention of asylum seekers for any other purpose, ‘for example, as part of a policy to deter future asylum seekers, is contrary to the principles of international protection’.

The Guidelines state that detention must be reasonable and proportionate in order to meet the standard set out in Article 9 of the ICCPR.

Where detention of asylum seekers is considered necessary it should only be imposed where it is reasonable to do so and without discrimination. It should be proportional to the ends to be achieved (ie. to ensure one of the above purposes) and for a minimal period.

Even so detention should be exceptional, a last resort after all possible alternatives to detention have been exhausted.

Where there are monitoring mechanisms which can be employed as viable alternatives to detention (such as reporting obligations or guarantor requirements), these should be applied first unless there is evidence to suggest that such an alternative will not be effective.

The Guidelines make particular reference to the detention of persons under the age of 18.
  They state that minors who are asylum seekers should not be detained. In accordance with Article 37 of CROC, any detention of minors should be a measure of last resort and for the shortest appropriate period of time.

The Guidelines make it clear that states must take steps to ensure an appropriate environment for children who are detained.

If children who are asylum seekers are detained in airports, immigration-holding centres or prisons, they must not be held under prison-like conditions. All efforts must be made to have them released from detention and placed in other accommodation.

Australia’s detention policy does not meet the minimum standards in the Guidelines. It makes detention of asylum seekers mandatory while the Guidelines state that detention is inherently undesirable and that as a general rule asylum seekers should not be detained. Australia’s detention regime goes well beyond what the Guidelines consider ‘permissible’ or ‘necessary’ detention. It is not proportional and would be considered arbitrary and unreasonable under the provisions of international law.

5.2.2
ICCPR Article 9(4)

Article 9(4) of the ICCPR states

Anyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings before a court, in order that that court may decide without delay on the lawfulness of his detention and order his release if the detention is not lawful.

In its General Comment No. 8 on Article 9 of the ICCPR the Human Rights Committee has stated

... the important guarantee laid down in paragraph 4, ie. the right to control by a court of the legality of the detention, applies to all persons deprived of their liberty by arrest or detention. Furthermore, States Parties have in accordance with article 2(3) also to ensure that an effective remedy is provided in other cases in which an individual claims to be deprived of his liberty in violation of the covenant.

The Human Rights Committee has determined that the lack of provision for review of the detention of an alien even for a period of only one week amounts to a breach of Article 9 paragraph 4 (Torres v Finland 1988).

In communications between the Commission and the Department, the Department has contended that Australian law and policy satisfy the requirements of Article 9(4) of the ICCPR. According to the Department non-citizens are able to have the ‘lawfulness’ of their detention tested because they have the legal right to challenge the proper application of current detention provisions to them. However, the provisions of Article 9(4) require more than a review of lawfulness. They require that the merits of detention in individual cases be reviewable according to the terms on which detention is permitted by international law under Article 9(1) of the Covenant, that is, that it is not unlawful or arbitrary and can be shown to be a proportional means to achieve a legitimate aim.

In examining a complaint under the First Optional Protocol to the ICCPR concerning Australia’s immigration regime, the Human Rights Committee, stated

In effect ... the court’s control and power to order the release of an individual was limited to an assessment of whether this individual was a “designated person” within the meaning of the Migration Amendment Act. If the criteria for such determination were met, the courts had no power to review the continued detention of an individual and to order his/her release. In the Committee’s opinion, court review of the lawfulness of detention under Article 9, paragraph 4, which must include the possibility of ordering release, is not limited to mere compliance of the detention with domestic law. While domestic legal systems may institute differing methods for ensuring court review of administrative detention, what is decisive for the purposes of Article 9, paragraph 4, is that such review is, in its effects, real and not merely formal. By stipulating that the court must have the power to order release “if the detention is not lawful”, Article 9, paragraph 4, requires that the court be empowered to order release, if the detention is incompatible with the Covenant. As the State Party’s submissions in the instant case show that court review available to [the complainant] was, in fact, limited to a formal assessment of the self-evident fact that he was indeed a “designated person” within the meaning of the Migration Amendment Act, the Committee concludes that the [complainant’s] right, under Article 9, paragraph 4, to have his detention reviewed by a court, was violated.

Australian law does not permit the individual circumstances of detention of non-citizens to be taken into consideration by courts or the reasonableness and appropriateness of detaining an individual to be determined by the courts. Australia is in breach of Article 9(4) of the ICCPR.

5.3  Convention on the Rights of the Child

The Convention on the Rights of the Child (CROC) was adopted by the United Nations General Assembly in November 1989 and came into force in September 1990. Australia ratified the Convention in December 1990. For the purposes of the Convention a child is defined as a person up to 18 years of age.

By becoming a party to CROC Australia has undertaken to ensure that

In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration.

In addition, Australia shall

...undertake all appropriate legislative, administrative and other measures for the implementation of the rights recognised in the...Convention.

5.3.1  CROC Article 37

CROC recognises the rights of children seeking refugee status to education, recreation, medical and dental care and, in the case of children suffering from torture or trauma, special measures to assist them. Furthermore Article 37 of CROC stipulates that in all circumstances the detention of children shall be used only as a measure of last resort and for the shortest appropriate time.

(b)
No child shall be deprived of his or her liberty unlawfully or arbitrarily. The arrest, detention or imprisonment of a child shall be used only as a measure of last resort and for the shortest appropriate period of time.

(c)
Every child deprived of his or her liberty shall be treated with humanity and respect for the inherent dignity of the human person, and in a manner which takes into account the needs of persons their age ...

(d)
Every child deprived of his or her liberty shall have the right to prompt access to legal and other appropriate assistance as well as the right to challenge the legality of the deprivation of his or her liberty before a court or other competent, independent and impartial authority and to a prompt decision on any such action.

The analysis of the meaning of ‘arbitrary’ and of the test of proportionality in relation to ICCPR Article 9(1) applies equally to CROC Article 37. In the case of asylum seekers who are children and of children of asylum seekers detention is not a measure of last resort but the option utilised at first instance. Children come within the class of persons who can seek release from detention through a bridging visa (Migration Regulations 2.20). However the grant of a bridging visa is entirely at the Minister’s personal discretion. The mandatory detention of unlawful non-citizen children under the present legal framework violates Australia’s international obligations under Article 37(b) of CROC.

5.3.2  CROC Article 9

CROC recognises the importance of the family unit to a child’s development and well-being. The Preamble of CROC states that ‘the family, as the fundamental group of society and the natural environment for the growth and well-being of all its members and particularly children, should be afforded the necessary protection and assistance so that it can fully assume its responsibilities within the community’ and that ‘the child, for the full and harmonious development of his or her personality, should grow up in a family environment’.

In particular Article 9(1) of CROC states

States Parties shall ensure that a child shall not be separated from his or her parents against their will, except when competent authorities subject to judicial review determine, in accordance with applicable law and procedures, that such separation is necessary for the best interests of the child. Such determination may be necessary in a particular case such as one involving abuse or neglect of the child by the parents, or where the parents are living separately and a decision must be made as to the child’s place of residence.

Article 9(1) clearly applies to children and their families seeking asylum and deprived of their liberty under the Migration Act.

The Minister may grant a bridging visa to a child under the age of 18 who comes within the guidelines prescribed in the Migration Regulations (reg. 2.20). The bridging visa allows the child to be released from detention pending consideration of an application to remain in Australia (section 73 of the Migration Act). The Minister has no discretion however to grant a bridging visa to release the child’s parents. A child released from detention would therefore be denied the protection and assistance of his or her parents. This may lead to a breach of CROC.

5.4  Deterrence and human rights

The UNHCR Guidelines on Detention of Asylum Seekers make it clear that the detention of asylum seekers as part of a policy to deter future asylum seekers is contrary to the principles of international protection.
  However Ministers for Immigration, Members of Parliament and senior departmental officers have stated repeatedly that one reason for the prevailing policy of mandatory detention of non-citizens is to provide a deterrent to further arrivals.

When introducing the Migration Amendment Bill into Parliament in May 1992, the then Minister for Immigration, the Hon. Gerry Hand MP, stated

I believe it is crucial that all persons who come to Australia without prior authorisation not be released into the community. Their release would undermine the Government’s strategy for determining their refugee status or entry claims. Indeed, I believe it is vital to Australia that this be prevented as far as possible. The Government is determined that a clear signal be sent that migration to Australia may not be achieved by simply arriving in this country and expecting to be allowed into the community.

A later Minister, Senator the Hon. Nick Bolkus, stated

We in the Government and Opposition believe the detention policy is an important part of our armoury in terms of ensuring that those who want to come to Australia think very seriously about whether they are refugees before they come here.

International human rights law does not permit policies to deter the further arrival of non-citizens where those policies may result in breaches of human rights. For example, derogation from obligations under the ICCPR is permitted only ‘[i]n time of public emergency which threatens the life of the nation and the existence of which is officially proclaimed’.
  The Government has serious concerns that large numbers of people will arrive at our borders seeking refugee status, even though to date the numbers arriving in this way have been extremely modest. Even so the Government’s concerns do not satisfy the requirements for derogation from human rights obligations. Any measures to deter further arrivals must be implemented in a manner consistent with Australia’s human rights commitments.

6  Preliminary findings and recommendations

The key preliminary finding of the Commission’s inquiry is that the mandatory detention for extended periods of almost all unlawful non citizens who arrive by boat breaches Australia’s human rights obligations under the International Covenant on Civil and Political Rights and the Convention on the Rights of the Child.

The Commission makes recommendations to address these human rights violations. It also proposes the adoption of an alternative model for the detention of asylum seekers pending determination of their status.

6.1  Preliminary findings


The regime of mandatory detention under the Migration Act violates Articles 9(1) and 9(4) of the ICCPR and Article 37(b) of the CROC and is therefore a violation of human rights under the HREOC Act.


The ICCPR and CROC require Australia to respect the right to liberty and to ensure that no one is subjected to arbitrary detention. If detention is necessary in exceptional circumstances then it must be a proportionate means to achieve a legitimate aim and it must be for a minimal period. The detention regime under the Migration Act does not meet these requirements. Under current practice the detention of unauthorised arrivals is not an exceptional step but the norm. Vulnerable groups such as children are detained for lengthy periods under the policy. In some instances, individuals detained under the Migration Act provisions have been held for almost five years. This is arbitrary detention and cannot be justified on any grounds.


The Migration Act does not permit the individual circumstances of detention of non-citizens to be taken into consideration by courts or the reasonableness and appropriateness of detaining an individual to be determined by the courts. Australia is therefore in breach of its obligations under Article 9(4) of the ICCPR which requires that a court be empowered, where appropriate, to order release from detention.


If the policy of mandatory detention is designed to deter future asylum seekers then it is contrary to the principles of international protection set out in the UNHCR Guidelines on Detention of Asylum Seekers.

6.2  Preliminary recommendations


The detention of asylum seekers should be a last resort for use only on exceptional grounds. Alternatives to detention, such as release subject to residency and reporting obligations or guarantor requirements, must be applied first unless there is convincing evidence that alternatives would not be effective or would be inappropriate having regard to the individual circumstances of the particular person.


Detention should be subject to effective independent review. The review body should be empowered to take into consideration the individual circumstances of the detention of a non-citizen including the reasonableness and appropriateness of detaining an individual to determine whether that person should be released from detention. Both the lawfulness and the reasonableness of detention should be subject to judicial review.


Exceptional grounds on which asylum seekers may be detained should be clearly prescribed by national law and be in conformity with international human rights law.


In accordance with international human rights law the right to liberty should be recognised as a fundamental human right. No one should be subjected to arbitrary detention. In exceptional circumstances where detention of asylum seekers is necessary then it must be for a minimal period, be reasonable and be a proportion​ate means to achieving at least one of the following legitimate aims

-
to verify identity

-
to determine the elements on which the claim to refugee status or asylum is based

-
to deal with asylum seekers who have destroyed their travel and/or identification documents to mislead the authorities of the state in which they intend to claim asylum or

-
to protect national security or public order.


Detention is especially undesirable for vulnerable people such as single women, children, unaccompanied minors and those with special medical or psychological needs. In relation to children Article 37(b) of CROC states that the arrest, detention, or imprisonment of a child shall be used only as a measure of last resort and for the shortest appropriate period of time.

6.3  Alternative detention model

In 1994 the Commission and a number of organisations in Australia endorsed a Charter of Minimum Requirements for Legislation Relating to the Detention of Asylum Seekers.
  The Charter is an important statement of agreed principles relating to the detention of asylum seekers.


Detained asylum seekers should be provided with unrestricted access to independent legal advice and representation and to free independent and qualified interpreters to assist with the provision of that advice.


All detained asylum seekers should have a right to apply for a bridging visa. Where an application for a bridging visa has been refused, asylum seekers should have a right to apply for review of the decision to an independent, impartial and competent tribunal or court.


In every case where a detained asylum seeker applies for a bridging visa, there should be a presumption in favour of granting the visa, unless the Government can show good reason for the continued detention of the asylum seekers.


The following may be grounds for the continued detention of asylum seekers

i)
where the identity and expressed intention of the person have not been established to a reasonable degree of certainty

ii)
where the person poses a demonstrable threat to national security and public order

iii)
where there is a demonstrable likelihood that the person will abscond

iv)
where a person who has been granted a bridging visa breaches any conditions of release and fails to show good reason for such breach.


Where detention of an asylum seeker is continued, the detention should be subject to regular review by an independent, impartial and competent tribunal or court, with leave to apply for release where there has been a relevant change in prescribed circumstances.


Centres used for the detention of asylum seekers should be located in or near major metropolitan centres to ensure proper access for detainees to support services and facilities.


Each IDC should have an Immigration Detention Advisory Committee, consisting of representatives from the government and non-government sectors and detainees, to monitor the conditions and services provided within the IDC, including health care, torture and trauma counselling, education, interpreting services, access to legal advice, recreation and pastoral care and general welfare.

6.3.1  Background to the alternative detention model

A Detention Reform Co-ordinating Committee was established following the endorsement of this Charter to develop an alternative detention model as a basis for public debate. In September 1996 the Committee submitted a draft of an alternative detention model to the Minister for Immigration and Multicultural Affairs. The alternative model takes into account the Government’s stated reasons for detaining asylum seekers but also addresses the concerns of human rights advocates and practitioners with expertise in refugee law and policy about the existing regime of mandatory detention.

Under this model restrictions of the current type on the liberty of Protection Visa applicants are kept to a minimum, usually less than 90 days. After the initial period in closed detention most applicants would move to a more liberal regime that is appropriate to the individual’s circumstances. Regular review of each applicant’s detention status is recommended so as to improve the ability to match the restrictions imposed on an applicant’s liberty to his or her circumstances.

6.3.2  Summary of the alternative detention model

The alternative detention model provides a legislative and regulatory framework for a more flexible and more appropriate detention regime. It proposes a four-stage determination process. The stages represent a linear progression ranging from high level restrictions on personal liberty to increasingly liberal provisions.

Stage I includes provisions for the arrival and reception of asylum seekers and consideration of their release. During this stage all unlawful non citizens who have not been immigration cleared are held initially in closed detention. Release must occur within a prescribed period and priority processing must be given to applicants who are particularly vulnerable, such as children and their families. Release from detention will be granted where an applicant meets set requirements for release from detention. Release can be denied only where the applicant does not meet strictly defined conditions of release.

Stage II deals with the release of asylum seekers from detention. Applicants who qualify for release from detention are granted a bridging visa which matches the appropriate form of release. An applicant who is not released is provided with a statement of the reasons for his or her detention and has a right to review of her or his detention status. An applicant who is not released is given priority in processing of his or her application for a Protection Visa.

Stage III is concerned with the grounds for return to detention. Grounds for return to detention may include breaches of any of the conditions set for release and failing to show good reason for the breach. In addition, a bridging visa holder can be returned to detention where any of the grounds for detention set out in Stage 1 become relevant to the applicant’s circumstances. Applicants who are returned to detention are ineligible to re-apply for release for a prescribed period of time.

Stage IV involves review options. The model prescribes the right of regular review by a case officer of any applicant held in detention beyond 30 days or returned to detention on any of the grounds set out in Stage I. Stage IV also prescribes the right of an applicant upon request to have certain decisions of a case officer reviewed. Any review by the independent review body under this provision is a review de novo on the merits of the application. The Federal Court may review decisions on points of law relating to the detention status of an asylum seeker, including consideration of the reasonableness of the original decision.

6.3.3  The Commission’s view

The Commission endorses this model with two amendments


that the alternative processing regime presume the release of asylum seekers from detention within 30 days and no more than 90 days after arrival, unless one of the prescribed grounds for continuing detention apply to the individual asylum seeker


that there are additional mechanisms for review of adverse decisions relating to the detention of asylum seekers.

This model will be discussed fully in the final report of the inquiry.

Appendix 1:  Boat arrivals since 1989

Symbols used in this Fact Sheet

*
baby born after boat’s arrival

children
under 18, at boat’s arrival

ref
entry through refugee status

humanit
entry on humanitarian grounds

entry
entry on other grounds

bridging visas
visas giving temporary lawful status

release
release into community pending appeal

departs
departures from Australia

det
in detention (that is, under investigation/awaiting repatriation to safe third country/having been refused refugee status/with application, appeal or litigation pending)

Arrivals

1989

1
28 November 1989, Broome (Pender Bay) 26 B 20 adults, 6 children B plus 1 baby* (8 Chinese, 10 Vietnamese, 9 Cambodian). 18 ref, 1 humanit, 2 entry, 6 departs.

1990

2
31 March 1990, Broome (Beagle) 119 B 92 adults, 27 children B plus 16 babies* (34 Chinese, 9 Vietnamese, 92 Cambodians). 34 ref, 3 humanit, 18 entry, 2 bridging visas, 80 departs.

3
1 June 1990, north of Darwin (Collie) 79 B 46 adults, 33 children B plus 2 babies* (15 Chinese, 66 Cambodian). 8 ref, 12 humanit, 12 entry, 2 bridging visas, 47 departs.

1991

4
4 March 1991, Darwin (Dalmatian) 33 B 22 adults, 11 children B plus 3 babies* (11 Chinese, 11 Sino Vietnamese, 13 Macau citizens, 1 Hong Kong citizen). 18 ref, 2 bridging visas, 16 departs.

5
6 March 1991, Darwin (Echo) 35 B 18 adults, 17 children B plus 2 babies* (1 Vietnamese, 36 Cambodians). 26 ref, 1 humanit, 2 entry, 8 departs.

6
24 March 1991, Darwin (Foxtrot) 3 adults (2 Indonesians, 1 Bangladeshi). All departed Australia April 1991.

7
26 April 1991, Darwin (George) 77 B 48 adults, 29 children B plus 8 babies* (2 Chinese, 15 Vietnamese, 68 Cambodian). 35 ref, 6 humanit, 8 entry, 2 bridging visas, 34 departs.

8
9 May 1991, Darwin (Harry) 10 B 9 adults, 1 child B plus 1 baby* (11 Vietnamese). 11 ref.

9
31 December 1991, Montague Sound, WA (Isabella) 56 B 55 adults, 1 child B plus 2 babies* (Chinese). 34 ref, 23 humanit, 1 departs.

1992

10
10 May 1992, Darwin (Jeremiah) 10 B 8 adults, 2 children (Chinese). 2 ref, 8 departs.

11
21 May 1992, Saibai Island, Torres Strait (Kelpie) 12 B 6 adults, 6 children B plus 1 baby* (Polish). 13 departs.

12
23 August 1992, Christmas Island (Labrador) 68 B 65 adults, 3 children B plus 3 babies* (Chinese). 22 ref, 3 humanit, 2 entry, 2 escapees, 42 departs.

13
28 October 1992, Dauan, Torres Strait (Mastiff) 11 B 9 adults, 2 children B plus 1 baby (Romanian). 2 ref, 10 departs.

14
30 October 1992, Christmas Island (Norwich) 113 B 102 adults, 11 children (Chinese). 113 departs on 7 Nov 1992.

15
3 November 1992, Torres Strait (Otter) 2 adults (1 Somali, 1 Nigerian). 2 departs.

1993

16
24 November 1993, Darwin (Pluto) 53 B 30 adults, 23 children B plus 2 babies* (54 Sino‑Vietnamese, 1 Chinese). 47 ref, 7 humanit, 1 entry.

17
5 December 1993, Broome (Quokka) 24 B 20 adults, 4 children B plus 3 babies* (Chinese). 2 ref, 2 humanit, 9 bridging visas, 2 det, 12 departs.

18
20 December 1993, Troughton Is, WA (Roger) 4 adults (Turkish nationals). 4 ref.

1994

19
1 February 1994, Cape Talbot, WA (Sting) 4 adults (Bangladeshi). 2 ref, 2 departs.

20
28 May 1994, Christmas Island (Toto) 58 B 49 adults, 9 children B plus 1 baby* (35 Chinese, 24 Sino‑Vietnamese). 22 ref, 1 bridging visa, 1 escapees, 35 departs.

21
4 June 1994, Darwin (Unicorn) 51 B 29 adults, 22 children (Sino‑Vietnamese). 51 ref.

22
7 July 1994, Broome (Vagabond) 17 adults (Vietnamese, ex‑Galang). 4 ref, 2 entry, 1 escape, 10 det.

23
13 July 1994, Darwin (Wombat) 25 B 17 adults, 8 children B plus 3 babies* (Chinese). 13 ref, 1 entry, 14 departs.

24
9 September 1994, Cape Leveque, WA (Xenon) 31 B 27 adults, 4 children (Vietnamese, ex‑Galang). 30 departs, 1 escapee.

25
29 September 1994, Darwin (Yabbie) 10 adults (Vietnamese, ex‑Galang). 10 departs.

26
26 October 1994, Broome (Zebra) 22 adults (Vietnamese, ex‑Galang). 22 departs.

27
13 November 1994, Darwin (Albatross) 118 B 65 adults, 53 children B plus 6 babies* (Sino‑Vietnamese). 124 departs.

28
18 November 1994, Darwin (Brolga) 89 B 50 adults, 39 children B plus 4 babies* (Sino‑Vietnamese). 93 departs.

29
22 November 1994, Darwin (Cockatoo) 84 B 61 adults, 23 children B plus 4 babies* (76 Chinese, 12 Sino‑Vietnamese). 32 ref, 3 humanit, 1 entry, 2 escapees, 4 det, 46 departs.

30
22 November 1994, Darwin (Duck) 13 B 12 adults, 1 child (Vietnamese, ex‑Galang). 13 departs.

31
11 December 1994, Darwin (Eagle) 89 B 51 adults, 38 children (Sino‑Vietnamese). 89 departs.

32
12 December 1994, Broome (Falcon) 27 B 24 adults, 3 children (Vietnamese, ex‑Galang). 27 departs.

33
22 December 1994, Darwin (Galah) 71 B 54 adults, 17 children B plus 3 babies* (Sino‑Vietnamese). 74 departs.

34
23 December 1994, Darwin (Heron) 90 B 51 adults, 39 children (Sino‑Vietnamese). 90 departs.

35
25 December 1994, Darwin (Jabiru) 82 B 46 adults, 36 children B plus 3 babies (Sino‑Vietnamese). 85 departs.

36.
28 December 1994, Darwin (Kookaburra) 72 B 46 adults, 26 children (Sino‑Vietnamese). 72 departs.

1995

37.
18 January 1995, Christmas Island (Lorikeet) 65 B 46 adults, 19 children B plus 4 babies* (Sino‑Vietnamese). 1 ref, 68 departs.

38
9 March 1995, Darwin (Mudlark) 52 B 34 adults, 18 children B plus 1 baby* (Sino‑Vietnamese). 53 departs.

39
13 March 1995, Darwin (Nightingale) 54 B 31 adults, 23 children (49 Sino‑Vietnamese, 5 Vietnamese). 49 departs, 5 det.

40
17 March 1995, Ashmore Reef (Oriole) 5 adults (Afghani). 5 ref.

41
11 May 1995, Darwin (Pheasant) 37 B 32 adults, 5 children (2 Chinese, 35 Sino‑Vietnamese). 35 departs, 2 det.

42
29 May 1995, Darwin (Quail) 18 B 16 adults, 2 children (East Timorese). 18 bridging visas.

43
25 August 1995, Ashmore Reef (Rosella) 6 adults (Kurdish). 6 ref.

1996

44
17 January 1996, Ashmore Reef (Sandpiper) B 4 adults (Iraqi). 4 ref.

45
6 February 1996, Christmas Island (Teal) 46 B 34 adults, 12 children (Chinese). 46 departs.

46
14 March 1996, Christmas Island (Wattle Bird) 37 B 25 adults, 12 children (Chinese). 37 departs.

47
6 May 1996, Christmas Island (Yellow Bird) 61 B 48 adults, 13 children (Chinese). 61 departs.

48
7 May 1996, Christmas Island (Zebra Finch) 62 B 36 adults, 26 children (Chinese). 62 departs.

49
9 May 1996, Christmas Island (Acacia) 55 B 31 adults, 24 children (Chinese). 55 departs.

50
10 May 1996, Christmas Island (Banksia) 66 B 46 adults, 20 children (Chinese). 66 departs.

51
19 May 1996, Ashmore Reef (Correa) 6 adults (Sri Lankan). 6 departs.

52
26 May 1996, Christmas Island (Dahlia) 40 B 31 adults, 9 children (Chinese). 40 departs.

53
31 May 1996, Darwin (Erica) 23 B 16 adults, 7 children (Chinese). 23 departs.

54
5 June 1996, Christmas Island (Freesia) 86 B 58 adults, 28 children (85 Chinese, 1 Sino‑Vietnamese). 86 departs.

55
15 June 1996, Darwin (Grevillea) 67 B 45 adults, 22 children B plus 1 baby* (29 Chinese, 39 Sino‑Vietnamese). 11 det, 57 departs.

56
30 June 1996, Darwin (Hakea) 30 B 24 adults, 6 children (Chinese). 30 departs.

57
7 September 1996, Ashmore Reef (Iris) 7 adults (Iraqi). 7 ref.

58
9 September 1996, Ashmore Reef (Juniper) 5 adults (Iraqi). 5 ref.

59
25 September 1996, Tudu Island (Kerria) 21 B 11 adults, 10 children (Irian Jayan). 21 departs.

60
3 October 1996, Ashmore Reef (Lambertia) 8 adults (Iraqi). 4 ref, 8 ref.

61
8 October 1996, Ashmore Reef (Melaleuca) 24 B 23 adults, 1 child (16 Iraqi, 8 Pakistani). 16 ref, 8 departs.

62
11 December 1996, Ashmore Reef (Nandina) 12 adults (10 Iraqi, 2 Algerian). 10 ref, 1 departs.

1997

63
15 January 1997, Saibai Island (Oleria) 4 adults (Iraqi). 4 refs.

64
10 February 1997, Ashmore Reef (Pilliga) 7 adults (2 Iraqi, 1 Iranian, 4 Algerian). 4 ref, 3 det.

65
6 March 1997, Darwin (Quercus) 70 B 54 adults, 16 children (70 Chinese). 70 departs.

66
23 March 1997, Christmas Island (Red Gum) 9 adults (Iraqi). 9 det.

67
30 April 1997, Darwin (She Oak) 44 B 36 adults, 8 children (Chinese). 44 departs.

68
13 June 1997, Thursday Island (Telopea) 139 B 132 adults, 7 children (Chinese). 135 departs, 4 det.

69
3 July 1997, Coral Bay, WA (Urtica) 15 adults (Sri Lankan). 15 departs.

70
25 July 1997, Christmas Island (Viola) 15 adults (8 Iraqi). 15 det.
71
4 September 1997, Christmas Island (Waratah) 25 B 18 Adults, 7 children (nationality to be determined). 25 det.

Summary

Arrivals (2 124 adults, 789 children)
2 913

Australian births
75

Total boat people
2 988

Granted ref status
457

Entry on humanitarian grounds
61

Entry on other grounds
51

Total granted entry
569

Released on bridging visas
32

Escaped from custody
7

In custody (Port Hedland 80, Villawood 11)
91

Total remaining in Australia
130

� Earlier visits to remote IDCs include a site inspection by the Secretary of the Commission of the camp located at the Darwin River in August 1990.  At the time the camp had been the subject of most complaints but conditions at the other camps had also featured in representations to the Commission.  In August 1991, a Commission officer conducted another site inspection of the Darwin camp and the Port Headland IDC.  A report on this visit was prepared for the then Minister.


� The nature of unlawful non-citizens has changed significantly in 1997.  Increasing numbers are now arriving by air, exceeding the number arriving by sea.  The legal issues are generally the same for all unlawful non-citizens whether arriving by sea or air.  Particular issues for those arriving by air will be included in the final report of the inquiry.


� A full account of boat arrivals since 1989 is provided in Appendix 1, this information comes from Department of Immigration and Multicultural Affairs, Fact Sheet No. 81, Boat Arrivals since 1989, September 1997.


� Data from Department of Immigration and Multicultural Affairs, Immigration Detention, Fact Sheet No. 82,      August 1997.


� The Refugee Convention was adopted on the 28 July 1951  by the United Nations Conference of Plenipotentiaries on the Status of Refugees and Stateless Persons convened pursuant to General Assembly Resolution 429(v) of 14 December 1950.  The Optional Protocol came into force on 4 October 1967.


� These figures do not include the small number of people who have been granted refugee status but have not yet been released into the community.


� Section 193(2) of the Migration Act nullifies a requirement on any officer to provide access to legal advice in relation to visas to a range of persons identified by the Act including boat people.  Section 256 of the Migration Act provides


Where a person is in immigration detention under this Act, the person responsible for his or her immigration detention shall, at the request of the person in immigration detention, afford to him or her all reasonable facilities for making a statutory declaration for the purposes of this Act or for obtaining legal advice or taking legal proceedings in relation to his or her immigration detention.


The combined effect of sections 256 and 193(2) is that detainees who arrive unlawfully by boat have the right to legal advice if they request it but not the right to be advised of their right to legal advice.  There is no statutory prohibition on advising boat people of their right to legal advice but equally no obligation to tell them.  This issue will be discussed in the final report.


� The ICCPR was adopted by the United Nations General Assembly in 1966.  Australia ratified the ICCPR on 13 August 1980.


� The CROC was adopted by the United Nations General Assembly in 1989.  Australia ratified the Convention on 17 December 1990.  A declaration under section 47 of the HREOC Act in relation to this instrument came into effect on 13 January 1993.


� The Religion Declaration was adopted by the United Nations General Assembly in 1981.  A declaration under  section 47 of the HREOC Act in relation to this instrument came into effect on 24 February 1993.


� CEDAW was adopted by the United Nations General Assembly in 1979.  Australia ratified the Convention in 1983.


� The Universal Declaration was adopted and proclaimed by United Nations General Assembly resolution 217 A (III) of 10 December 1948.


� The ICESCR was adopted by the United Nations General Assembly in 1966.  Australia ratified ICESCR on 10 December 1975.


� The Torture Convention was adopted by the United Nations General Assembly in 1984.  Australia ratified the Torture Convention on 8 August 1989.


� The Refugee Convention was adopted by the United Nations General Assembly in 1951.  Australia ratified the Refugee Convention on 22 January 1954.


� Ex Comm Conclusion No. 44 was adopted in 1986.


� The Guidelines were produced by UNHCR in 1985.


� The Standard Minimum Rules were approved by the United Nations Economic and Social Council in 1957.


� The Body of Principles was adopted by the United Nations General Assembly in 1988.


� The Declaration on Non-Nationals was adopted by the United Nations General Assembly in 1985.


� United Nations, Official Records of the General Assembly, Thirteenth Session, Third Committee, 16 September to    8 December 1958, pp 160 – 173 and 227 – 241.


� Chapter V s51 (xix).


� Migration Act section 29.  New Zealand citizens are exempted from both requirements.


� Section 14 of the Migration Act States that ‘a non-citizen in the migration zone who is not a lawful non-citizen is an unlawful non-citizen’.


� Section 73 of the Migration Act.


� Section 72 of the Migration Act states that the Minister may make a determination that a non-citizen is eligible for a bridging visa if


(a)	the non-citizen was an unlawful non-citizen when he or she entered the migration zone; and


(b)	the non-citizen made a valid application for a protection visa after he or she arrived in Australia; and


(c)	the non-citizen has been in immigration detention for a period of more than six months after the application for a protection visa was made; and


(d)	the Minister has not made a primary decision in relation to the application for a protection visa; and


(e)	the Minister thinks that the determination would be in the public interest.


� Schedules 1 and 2 of the Migration Regulations.


� (1993) 110 ALR 97.


� (1993) 110 ALR 97 at 100 per Mason CJ, 117 – 118 per Brennan, Deane and Dawson JJ, at 128 per Toohey J, at   137 – 138 per Gaudron J, at 143 – 144 per McHugh J.


� (1993) 110 ALR 97 at 100.


� (1993) 110 ALR 97 at 118 per Brennan, Deane and Dawson JJ.


� (1992) 110 ALR 97 at 188 – 199.


� (1993) 110 ALR 97 at 55.


� (1993) 110 ALR 97 at 132 per Toohey J, at 149 per McHugh J.


� ICCPR Article 2(1).


� UNDOC CCPR/C/21/Rev. 1 at 18.


� For example Article 25 of the ICCPR concerning the right to vote.


� ICCPR Article 22(1).


� ICCPR Articles 2(2) and 2(3).


� Apart from paragraph 3 and part of paragraph 2.  UNDOC CCPR/C/21/Rev. 1, 7.


� Ibid 7 – 8.


� Documentary references and a summary of these debates are given in M. Bossuyt, Guide to the Traveaux Preparatoires of the International Covenant on Civil and Political Rights, 1987 at 343.


� Communication No. 305/1988, Human Rights Committee Report 1990, Volume II (UNDOC A/45/40), 115, Paragraph 5.8.


� In Communication No. 560/1993, A v Australia, the Committee stated ‘remand in custody could be considered arbitrary if it is not necessary in all the circumstances of the case, for example to prevent flight or interference with evidence: the element of proportionality becomes relevant in this context’.  Views of the Human Rights Committee,   30 April 1997, CCPR/C/59/D/560/1993.


� These requirements are based on criteria which are internationally accepted in interpreting provisions in human rights instruments which permit limitations of rights where such limitations are ‘necessary’ for specific reasons.  See eg. the decisions of the European Court of Human Rights in Handyside v United Kingdom (1979) 1 European Human Rights Reports 737 and Sunday Times v United Kingdom (1979) 2 EHRR 245.


� (1980) 4 EHRR 97.


� [1983] 1 WLR 151 at 155.


� (1992) 30 NSWLR 307 at 324.


� The proportionality test established by the Supreme Court of Canada in R v Laba (1995) 34 CR (4th) 360 at 390.


� Communication No. 560/1993, CCPR/C/59/D/560/1993 of 30 April 1997 at 24.


� United Nations General Assembly resolution 217 A (III) of 10 December 1948.


� Australia was one of eight members of the Committee responsible for drafting the Declaration.  Australia’s Foreign Minister and Attorney-General, Dr Evatt, was President of the United Nations General Assembly when the Declaration was adopted.


� Article 14(1).


� Article 3.


� Article 9.


� Article 13.


� See also Note on International Protection, A/AC.96/713 para 19, 15 August 1988.


� Guideline 1: Scope of the Guidelines.  This definition of detention is based on the Note of the Sub-Committee of this Whole on International Protection of 1986 (37th  Session EC/SCP/44 Paragraph 25).


� Ibid, Guideline 2: General Rule.


� Ibid, paragraph 1.


� Ibid, Guideline 3: Exceptional Grounds of Detention


� Ibid, see section 3.5.3.


� Ibid.  See also Sub-Committee of the Whole on International Protection Note EC/ECP/44 Para 51(c).


� Ibid, Guideline 3: Exceptional Grounds of Detention.


� Ibid.


� Ibid, Guideline 5: Detention of Persons under the Age of 18.  Reference is also made to CROC Articles 3, 9, 20, 22 and 37; the UN Rules for Juveniles Deprived of their Liberty; and the UNHCR Guidelines on Refugee Children 1994.


� Ibid.


� UNDOC CCPR/C/21Rev. 1, 7.


� Ibid, Communication No. (291/1988), p 96.


� Communication No. 560/1993, CCPR/C/59/D/560/1993 of 30 April 1997 at 24.


� Article 1.


� Article 3(1).


� Article 4.


� UNHCR Guidelines on Detention of Asylum Seekers, Guideline 3: Exceptional Grounds of Detention.


� House of Representatives (Hansard p 2371), 5 May 1992.


� ABC TV, “Lateline”, 23 June 1993.


� ICCPR Article 4(1).


� The Charter was endorsed by the Australian Council of Churches, Australian Council of Social Service, Australian Red Cross, Federation of Ethnic Communities Councils of Australia, Immigration Advice and Rights Centre (NSW & Victoria), International Commission of Jurists, International Social Service, Legal Aid Commission of NSW, Migration Institute of Australia, National Legal Aid, Refugee Advice and Casework Service (NSW & Victoria), Refugee Council of Australia, Service for the Treatment and Rehabilitation of Torture and Trauma Survivors (NSW), South Brisbane Immigration and Community Legal Service, St Vincent de Paul Society and Uniya.


� Fact Sheet No. 81.  Produced by the Public Affairs Section, Department of Immigration and Multicultural Affairs, Canberra.  As at 9 September 1997.





