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Introduction
Climate change will have significant impacts in both Australia and across the globe. Australia is one of the most arid continents in the world. It is vulnerable to risks such as disruptions to water supply; increases in the severity of storms, floods and droughts, coastal erosion due to sea level rise; and to negative human health impacts, for example through an increase in the range and spread of disease.
 The impacts of climate change are also a particular concern in the Asia Pacific region. According to the fifth report from the Working Group on Climate Change and Development, Up in Smoke? Asia and the Pacific, which was released in November 2007, ‘the human drama of climate change will largely be played out in Asia, where over 60 per cent of the world’s population, around 4 billion people, live’.
 
In responding to climate change, governments have traditionally approached it as an ecological problem or more recently, as an economic one. To date the social and human rights implications of climate change have received little attention.
 Yet the human costs of climate change directly threaten fundamental human rights; rights to life, to food, to a place to live and work, rights that governments have an obligation to protect. As Kyung-wha Kang, the UN Deputy High Commissioner for Human Rights has stated: 

Global warming and extreme weather conditions may have calamitous consequences for the human rights of millions of people…ultimately climate change may affect the very right to life of various individuals…[countries] have an obligation to prevent and address some of the direst consequences that climate change may reap on human rights.
 
Equity issues also arise in the climate change context because of its disproportionate impact on already vulnerable people and communities. As articulated by the UK Secretary of State for the Environment, ‘socially, climate change raises profound questions of justice and equity: between generations, between the developing and developed worlds; between rich and poor within each country. The challenge is to find an equitable distribution of responsibilities and rights.’
 
What then, if anything, does the modern human rights discourse offer or require from governments when developing appropriate responses to the impacts of climate change? The answer, it appears, is ‘a lot’. As noted by the Deputy High Commissioner, states have a positive obligation to protect individuals against the threat posed to human rights by climate change, regardless of the causes. The most effective means of facilitating this is to adopt a ‘human rights-based approach’ to policy and legislative responses to climate change; an approach that is normatively based on international human rights standards and that is practically directed to promoting and protecting human rights.  
Part I of this paper considers the human rights dimensions of climate change. Specifically, it looks at how the rights contained in the key international instruments are threatened by the impacts of climate change. Part II then goes on to consider what obligations are imposed on Australia, in both international and domestic law, to respond to these threats. Part III outlines how Australia may fulfil its human rights obligations, in the context of climate change responses; arguing that a human rights-based approach is the most effective way to respond to climate change. 

I.
The Human Rights Dimensions of Climate Change
The modern human rights system is founded in international law. It traces back to, and is based upon the Universal Declaration of Human Rights (UDHR) which was adopted by the General Assembly of the United Nations on 10 December 1948.
 The human rights enshrined in the UDHR have been further articulated in subsequent human rights treaties. Most relevantly, the International Covenant on Civil and Political Rights
 (ICCPR) and the International Covenant on Economic, Social and Cultural Rights
 (ICESCR). Australia is a party to both of these instruments.
 However, as the major human rights treaties were developed before climate change was understood to be a looming threat to human security, the environmental dimension of these rights has not been extensively articulated and the precise connection between climate change and the international human rights law system is as yet undeveloped.
  

Some commentators have criticised attempts to delineate the connection between climate change and human rights. Others argue that using rights language to describe broader social issues confuses and devalues the existing human rights framework.
 Yet while it is important to maintain the integrity and credibility of traditional standards, these standards must also be understood in a manner that can respond to the emergence of new threats to human dignity and well-being.
 How then, does climate change impact on human rights, as understood in the key international human rights instruments?
A Right to an Environment of a Particular Quality
In Australia, and elsewhere, there have been discussions about the existence of an internationally recognised human right to an environment of a particular quality.
 The Advisory Council of Jurists of the Asia-Pacific Forum on National Human Rights Institutions recently endorsed the idea that the protection of the environment is ‘a vital part of contemporary human rights doctrine and a sine qua non for numerous human rights, such as the right to health and the right to life’.
 However, the ACJ found that current legal instruments and trends in relation to environment law are insufficient to support the existence of a clear and specific right to an environment of a particular quality in international law.
 
Even without the articulation of a specific right to the environment, there are many broad rights recognised in the UDHR, ICCPR and ICESCR, as well as in the Convention against Torture (CAT),
 and the Convention on the Rights of the Child (CRC),
 which are relevant to the situation of people whose way of life comes under threat from climate change. States have a responsibility under these instruments to take action to remedy the direct and indirect threats to these rights posed by climate change.
The Right to Life

The right to life is protected in both the UDHR and the ICCPR. Article 3 of the UDHR provides ‘everyone has the right to life, liberty and security of person’. Article 6(1) of the ICCPR provides ‘every human being has the inherent right to life. This right shall be protected by law. No one shall be arbitrarily deprived of his life’. The right to life of children also receives specific protection in article 6 of the CRC.
 In its General Comment on the right to life, the UN Human Rights Committee warned against interpreting the right to life in a narrow or restrictive manner. It stated that protection of this right requires the State to take positive measures and that ‘it would be desirable for state parties to take all possible measures to reduce infant mortality and to increase life expectancy...’
 
As articulated by the Deputy High Commissioner for Human Rights, climate change can have both a direct and indirect impact on human life. The effect may be immediate, as in the aftermath of climate-change induced extreme weather, or may appear gradually, as deterioration in health, diminishing access to safe drinking water and susceptibility to disease increases.
The Right to Adequate Food
The right to adequate food is recognised in several international instruments; most comprehensively in the ICESCR. Pursuant to article 11(1), state parties recognise ‘the right of everyone to an adequate standard of living for himself and his family, including adequate food, clothing and housing, and to the continuous improvement of living conditions’, while pursuant to article 11(2) they recognise that more immediate and urgent steps may be needed to ensure ‘the fundamental right to freedom from hunger and malnutrition’. The UN Special Rapporteur on the Right to Food has defined the right as follows: 

The right to adequate food is a human right, inherent in all people, to have regular, permanent and unrestricted access, either directly or by means of financial purchases, to quantitatively and qualitatively adequate and sufficient food corresponding to the cultural traditions of people to which the consumer belongs, and which ensures a physical and mental, individual and collective fulfilling and dignified life free of fear.

There is little doubt that climate change will detrimentally affect the right to food in a significant way. Regional food production is likely to decline because of increased temperatures accelerating grain sterility; shift in rainfall patterns rendering previously productive land infertile, accelerating erosion, desertification and reducing crop and livestock yields; rising sea levels making coastal land unusable and causing fish species to migrate; and an increase in the frequency of extreme weather events disrupting agriculture.
 For example, in Australia, up to 20% more droughts are expected by 2030 and up to 80% more droughts by 2070 in south-Western Australia.
 

The Right to Water
Although not expressly articulated in the ICESCR, the right to water is intricately related to the preservation of a number of rights; underpinning the right to health in article 12 and the right to food in article 11. The right to water is also specifically articulated in the article 24 of the CRC and article 14(2)(h) of the Convention on the Elimination of Discrimination against Women (CEDAW).
 In 2002 the UN Committee on Economic, Social and Cultural Rights recognised that water itself was an independent right.
 Drawing on a range of international treaties and declarations it stated, ‘the right to water clearly falls within the category of guarantees essential for securing an adequate standard of living, particularly since it is one of the most fundamental conditions for survival’.
  
As the earth gets warmer, heat waves and water shortages will make it difficult to access safe drinking water and sanitation. There will be lower and more erratic rainfall in the tropical and sub-tropical areas of the Asia and the Pacific. This will be exacerbated by the recession of the Himalayan glaciers, which flow in into the Ganges, Indus, Brahmaputra, Salween, Mekong, Yangtse and Yellow Rivers.
 Violent conflicts over water are likely to become more severe and widespread.
 In Australia declining precipitation in water catchments is already creating competition between stakeholders over the appropriate use and sharing of remaining water.
 

The Right to Health
Article 25 of the UDHR states that ‘everyone has the right to a standard adequate for the health and well-being of himself and his family’. Article 12(a) of the ICESCR recognises the right of everyone to ‘the enjoyment of the highest standard of physical and mental health’. The right to health is also referred to in a number of articles in the CRC. Article 24 stipulates that state parties must ensure that every child enjoys the ‘highest attainable standard of health’. It stipulates that every child has the right to facilities for the treatment of illness and rehabilitation of health. Article 12 of the CEDAW contains similar provisions.

Climate change poses significant risks to the right to health. A 2003 joint study by the World Health Organisation and the London School of Hygiene and Tropical Medicine states that global warming may already be responsible for more than 160,000 deaths a year from malaria and malnutrition; a number that could double by 2020.
 Climate change will have many impacts on human health. It will affect the intensity of a wide range of diseases – vector-borne, water-borne and respiratory.
 In the Pacific, changes in temperature and rainfall will make it harder to control dengue fever.
 In Australia, there is a risk that the range and spread of tropical diseases and pests will increase.
 For example, a warmer climate will provide a more hospitable environment for disease carrying mosquitoes.

The Rights of Indigenous Peoples

Under the 2007 Declaration on the Rights of Indigenous People and other international human rights instruments, indigenous people have the right to practice and revitalise their cultural practices, customs and institutions.
 There is an intrinsic link between indigenous culture and land. According to one expert, 

Indigenous people don't see the land as distinct from themselves in the same way as maybe society in the south-east (of Australia) would. If they feel that the ecosystem has changed it’s a mental anxiety to them. They feel like they've lost control of their “country” ― they're responsible for looking after it.

For this reason, the right to participate in and to strengthen indigenous cultural life is directly threatened by the impacts of climate change.
 
More generally, indigenous populations are disproportionately affected by climate change because it poses a danger to the very survival of their communities.
 In September 2007 the Interagency Support Group on Indigenous Issues pointed out that ‘the most advanced scientific research has concluded that changes in climate will gravely harm the health of indigenous peoples traditional lands and waters and that many of plants and animals upon which they depend for survival will be threatened by the immediate impacts of climate change’.
 For example, the Inuit people of the Arctic brought a petition in 2005 against the United States in the Inter-American Commission on Human Rights, asserting that changes in the availability of traditional food sources and the increased risks associated with travelling in changing ice and weather conditions have violated their rights to life, family and privacy under the American Convention on Human Rights.
 
Closer to home, a recent report by Friends of the Earth International predicts that as a result of climate change more than 100,000 people in northern Aboriginal communities will face serious health risks from malaria, dengue fever and heat stress, as well as loss of food sources from floods, drought and more intense bushfires.
 It is also anticipated that in the Torres Strait Islands, at least 8000 people could lose their homes if sea levels rise by one metre.
 Another CSIRO report, Climate Change and Health: Impacts on Remote Indigenous Communities in Northern Australia, predicts that the economic and health status of remote indigenous communities is likely to worsen owing to climate change.
  

Human Security
Climate change also has the potential to exacerbate existing threats to human rights in the region and around the globe. Rising global temperatures will jeopardise many people’s livelihoods, increasing their vulnerability to poverty and social deprivation. This is particularly problematic in weak states with poorly performing institutions and systems of government that are unable to manage competition over diminishing resources. In these conditions climate change is likely to overwhelm local capacities to adapt, which will reinforce the trend towards general instability in these countries.
 

International Alert, a UK-based, non-government organisation, has identified 46 counties – home to 2.7 billion people – where the impacts of climate change, interacting with economic, social and political problems, will create a high risk of violent conflict and a further 56 countries where institutions of government will have great difficulty taking the strain of climate change on top of their other current challenges. A number of these are in the Asia Pacific region.

II.
Australia’s Human Rights Obligations 
As a signatory to the international human rights instruments discussed above, Australia has an obligation in both international and domestic law to ensure that human rights are protected when responding to climate change. 

International Law

In international law, when a state ratifies an international human rights instrument it undertakes to ensure that the standards contained therein are upheld vis-à-vis those within its territory or subject to its jurisdiction.
 All organs of the state are responsible for the implementation of international human rights instruments – the executive, the government, the legislature and the judiciary. As Australia has ratified all the major human rights instruments, it is subject to the monitoring and enforcement mechanisms that form part of the international human rights system. The failure to meet its obligations in the climate change context could, for instance, lead to complaints being lodged against Australia with the UN treaty monitoring bodies.

Human rights instruments impose broad obligations upon signatory states. By ratifying an international human rights instrument, Australia has agreed to respect, protect and fulfil the rights contained within it.
 The obligation to respect means Australia must refrain from interfering with or curtailing the enjoyment of human rights. The obligation to protect requires Australia to protect individuals and groups against human rights abuses – whether by private or government actors. The obligation to fulfil means that States must take positive action to facilitate the enjoyment of basic human rights.
 Thus irrespective of the cause of a threat to human rights Australia still has positive obligations to use all the means within its disposal to uphold the human rights affected.
 The positive nature of state obligation, in the context of environmental harm, has been considered in a number of cases in the European Court of Human Rights.
 For example:

· Lopez Ostra v Spain (1994):
 in this case, the complainant lived near a waste water treatment plant, which caused serious health problems and nuisance to residents in the town. The Court held that severe environmental pollution may affect and individuals’ well-being and prevent them from enjoying their homes in such a way as to affect their private and family life (article 8). The state had a positive duty to protect that right (e.g. regulating the plant) and had failed to do so. 
· Oneryildiz v Turkey (2004):
 in this case, 39 people who were living in a slum below a rubbish tip in Istanbul died when a methane gas explosion occurred. The tip had been poorly managed by the Istanbul City Council, who had failed to respond to an expert report warning of the dangers of an explosion. The Court held that there had been a violation of the right to life (article 2), because even though the state is not obliged to take action in relation to every presumed threat to life, where a state knows or ought to have known of a real and immediate risk to life they have a positive obligation to act. The state had failed to communicate essential information to residents about the risks of where they lived.

· Budayeva v Russia (2007):
 in this case, the homes of many residents in the town of Tyrnauz were destroyed by a mudslide. The complainant argues that the Russian government knew about the risk of the mudslide and failed to take preventative action by reinforcing a dam wall and failed to warn the residents of the imminent risk. The Court has recently accepted the complaint as admissible.
The above cases demonstrate that where a state is aware of a threat to human rights, regardless of the cause, it has a positive obligation to act because state inaction would exacerbate the situation. This is particularly significant in the climate change context where it is often difficult to establish the causal connection between the activities (or omissions) of the state or of private actors who have emitted greenhouse gas and the human rights impact.
Domestic Law
The obligations discussed above exist in international law. However, international law has no binding force in Australian law until the parliament enacts the provisions of an international instrument into domestic legislation. While Australia has enacted a number of international human rights norms,
 the broad range of rights most likely to be under threat from the impact of climate change, including those rights set out in the ICESCR, have not been directly incorporated into Australian law. 
Nevertheless, the fact that these rights have been acknowledged by Australia to the international community is still significant in domestic law. In the now renowned case of Minister for Immigration and Ethnic Affairs v Teoh
 the High Court of Australia in 1995 held that in decisions made under domestic laws by the executive arm of government, people in Australia had a ‘legitimate expectation’ that bureaucrats would act in accordance with Australia's international treaty obligations, even when the treaty had not been enacted into domestic law.
 It therefore seems reasonable to expect that in implementing climate change policy, decision makers will uphold Australia’s international human rights obligations. Incorporating human rights obligations into climate change policy could also avoid potential compensation claims brought against decision makers, in either negligence or nuisance, for failing to respond to the impacts of climate change.
 
III.
Upholding Australia’s Human Rights Obligations in Climate Change Responses
What can be seen from the above discussion is that in order to uphold its international human rights obligations, the government must respond to the impacts of climate change. It must use all means available to it to prevent and address the threats to human rights that result from climate change and to provide access to remedies when these rights are violated.
 The most effective means of facilitating this is to adopt a ‘human rights-based approach’ when responding to the impact of climate change. 
The concept of a human rights-based approach has evolved most extensively in the literature relating to development.
 Essentially, a human rights-based approach provides a conceptual framework for climate change policies; a framework which is normatively based on international human rights standards and which is practically directed to promoting and protecting human rights. The practical value of a human rights-based approach lies in the following:

1. gives a ‘human face’ to the issue;

2. focuses on the inclusion of excluded and marginalised populations – even if resource constraints imply prioritisation;
3. encourages accountability and transparency in policy decisions;
4. encourages participatory and democratic processes; and
5. provides sustainable outcomes – by building on the capacity of key stakeholders, strengthening social cohesion.
This section discusses how a human rights-based approach would apply in relation to current responses to climate change in Australia; namely domestic adaptation measures, aid for overseas adaptation and disaster management. It also examines what a human rights approach to ‘climate change refugees’ would look like. 
A Human Rights Response to Adaptation  

Recognising that climate change is likely to continue even with successful mitigation measures, governments have been providing financial and other forms of support to affected communities so that they can adapt to the impact of changing conditions. Adaptation measures, taken in advance, can reduce the risks and limit the damage caused by climate change.
 The United Nations Framework Convention on Climate Change (UNFCCC)
 provides that all Parties must formulate and implement national or regional programmes, which contain measures to facilitate adequate adaptation to climate change.
 
Adaptation measures have increasingly become part of mainstream policy development in Australia, with one of Australia’s four National Research Priorities being ‘an environmentally sustainable Australia’ which includes ‘responding to climate change and variability’.
 The National Climate Change Adaptation Programme, for which the previous government put forward $14.2 million dollars in 2006, is part of this effort.
 Current adaptation proposals include:

· installing more efficient irrigation measures;

· creating wildlife corridors;

· building more resilient housing;

· guidance notes for urban planners;

· improved disaster planning; and

· amending local planning laws.

In addition, in February 2006 the Council of Australian Governments developed the National Climate Change Adaptation Framework which seeks to reduce the vulnerability of water resources, biodiversity, coastal regions, agriculture, fisheries, forestry, health, tourism and settlements to the impacts of climate change.
 It suggests that action in these areas could involve: sourcing additional water supply; increasing the resilience of farming systems and regions to climate-change; and sharing knowledge in regards to planning and development.  It also seeks to establish an Australian Centre for Climate Change Adaptation to provide decision-makers with relevant information on climate change impacts, vulnerability and adaptation options.

In responding to climate change through adaptation measures Australia is already, in fact, avoiding many of the resulting threats to human rights. For example: 
· ensuring that homes are resistant to extreme weather conditions protects the right to life; 
· offering alternative water access when climate change has limited supply protects the right to water; 
· offering health-related information and education and providing proper sanitation protects the right to health. 
Nevertheless, to date the ascendance of adaptation measures to the centre-stage of national policy has largely been driven by recognition of the high economic costs that accompany climate change.
 Driven by this economic rationale, consideration of the impact such measures will have on the human rights of individuals – either positive or negative – remains peripheral; when it should be central. 
Applying a human rights-based approach, decision-makers should be guided by the core minimum human rights standards when weighing competing demands on limited resources. The content of some of the key human rights affected by climate change are articulated in the General Comments of the UN human rights treaty bodies, which provide one basis for developing the standards and measures to apply when evaluating whether a particular policy meets its human rights requirements. To take but one example, in accordance with General Comment 15 of the Committee on Economic, Social and Cultural Rights, the relocation of a community would have to ensure that the minimum requirements of fresh water (currently calculated by the World Health Organisation at 7.5 litres per day) would be available to every adult and child. That water must be physically and financially accessible to all, without discrimination on the grounds of sex, age, or economic or social standing, and without threatening personal security when the water is obtained.
 Similar core obligations resting on governments have been specified in other General Comments in relation to the rights to food, health and adequate housing.

In addition, decision-makers must avoid the presumption that all efforts to address the impact of climate change will be utilitarian and thus result in an evenly distributed net benefit to the Australian community. The reality is that climate change responses are likely to exacerbate already existing social inequity. Australia’s peak environment and welfare groups have recognised that low-income and disadvantaged people will not only be at the forefront of climate change impacts, but also may be disproportionately affected by the adaptation measures pursued for the purposes of minimising the risks associated with climate change.
 For example: 

· The focus on shifting energy sources to low carbon alternatives is likely to mean the more widespread introduction of minimum energy performance standards, for electrical appliances, cars and buildings, all of which have the potential to increase costs for users. Pricing carbon into energy means unit costs will rise.
 

· As the magnitude and frequency of natural disasters goes up, the cost of insuring houses, buildings and infrastructure against extreme events will also increase. In some areas the cost of insurance cover may become inhibitive or may even be withdrawn, leaving housing assets stranded and some areas abandoned.

A human rights-based approach addresses these equity issues. By focusing on individuals as rights-holders responsibility is placed on government to allow for participation and input from affected members of society into the development of adaptation policies. At a procedural level, this approach requires transparent and participatory decision-making, implementation, monitoring and evaluation. This means making specific channels available for the participation of the poorest and most marginalised groups in the community, with sensitivity to social and cultural context. For example, one policy for dealing with urban areas that are under constant threat of erosion is ‘systematic abandonment via planned retreat’.
 A human rights-based approach to the implementation of such a policy would require that decision-makers engage in a thorough and proper consultation with those affected to minimise the disproportionate impact on vulnerable groups. 
A human rights-based approach also applies the principles of non-discrimination and substantive equality recognised in article 2 of the ICCPR and the ICESCR. Thus, when a climate change policy is proposed, decision-makers would identify its likely impact on the most disadvantaged or vulnerable, with data disaggregated as far as possible according to the prohibited grounds of discrimination, e.g., race, colour, sex or national origin. This could be achieved by requiring that all new legislative-based policies concerning climate-change adaptation be accompanied by a human rights compliance statement. Where either the policy or enabling legislation does not meet recognised human right norms, for example by disproportionately impacting indigenous people, the statement must identify and explain the reasons for the shortcoming and the policy should be reconsidered.
 

A Human Rights Response to Aid for Overseas Adaptation Measures

Furthermore the principles that underpin the development of adaptation measures in Australia are equally applicable when providing assistance for adaptation overseas. Research commonly concludes that developing countries remain disproportionately affected by climate change. This is for two main reasons: 

· Higher impacts: developing countries are generally more exposed to disasters, drought and desertification. Furthermore, exposure to the risk of climate disasters in developing countries can be expected to rise with urbanisation, the expansion of unplanned human settlements in slum areas, environmental degradation and the marginalisation of rural populations.

· Higher vulnerability: developing countries also tend to have a much lower capacity to cope with these adverse impacts. When these vulnerable communities are hit by droughts, floods or landslides, the immediate humanitarian impact can quickly be transformed into long-term development setbacks.
 

Recognising this, the UNFCCC places international obligations on state parties to help developing nations meet the costs of climate change adaptation and develop regional mitigation and adaptation programs.
 As a signatory to the UNFCCC, Australia currently contributes $7.5 million to limit the impact of climate change on some of the poorest and most vulnerable countries.
 However, overall, the delivery of financing under the UNFCCC has been limited. Total financing from state parties to date has amounted to around US$26 million.
 For the purposes of comparison, this is equivalent to one week’s worth of spending under the United Kingdom flood defence program.
 Archbishop Desmond Tutu has argued that we are drifting into a world of ‘adaptation apartheid’ with the world’s poor left to sink or swim through a problem that is not of their making, while citizens of the rich world are protected from harm.
 
There is a strong case for Australia to play a greater role in overcoming this adaptation apartheid. Climate change has the potential to create humanitarian disasters, ecological collapse and knock-on socio-economic effects – none of which will respect national borders.
 The United Nations Development Programme’s Human Development Report 2007/2008 argues that mass environmental displacement, the loss of livelihoods, rising hunger, and water shortages have the potential to unleash national, regional and global security threats. Furthermore, if the countries that carry primary responsibility for the problem are perceived to turn a blind-eye to the consequences, the resentment and anger that will follow could foster conditions for political extremism.
 Parts of the Asia Pacific region, in particular India, Pakistan, Bangladesh and China, have been identified as a ‘hot-spot’ for security risks associated with climate change.
 Therefore, even though from a strict legal standpoint it is difficult to invoke international human rights law as a reason for providing assistance overseas,
 it is in Australia’s security interests to be responding to climate change impacts overseas. 
However, financing levels themselves will not be the only determinant of the success of a response – it is important that the right kinds of responses are being funded. The United Nations Development Programme’s (UNDP) Human Development Report 2007-08 states that current international efforts suffer not just from chronic under-financing, but also a lack of coordination and coherence.
 Current responses have also been criticised for focusing on short term relief, following natural disasters, at the expense of longer-term recovery and development efforts.

While there is no blueprint for an effective response, when considering how Australia can improve its international adaptation efforts, a human rights-based approach is instructive. Through a human rights-based approach aid should focus on poverty-reduction, strengthening communities from the bottom up, building on their own coping strategies to live with climate change and empowering them to participate in the development of climate change policies.
 It needs to be locally grounded and culturally appropriate.
 To this end, adaptation assistance should be part of mainstream poverty reduction strategies and budget planning in developing countries, rather than one-off ‘special initiatives’.
 Modelling international aid delivery on the human rights-based approach discussed earlier allows for this, as it emphasises the importance of local knowledge and seeks the active participation and consultation of local communities in working out how best to adapt to climate change.
 This could mean, for example, incorporating the traditional cultural practices of indigenous communities into climate change responses.
A Human Rights Response to Disaster Management 

Even with effective adaptation, the scale and frequency of natural disasters, both in Australia and across the world, will increase as a result of climate change. This increase is already evident. In 2007, of the 14 global missions undertaken by the UN Office for the Coordination of Humanitarian Affairs (OCHA), 70% were in response to hurricanes and floods. The OCHA called this ‘a glimpse of the shape of things to come, given the reality of climate change’.
 
The Inter-Governmental Panel on Climate Chance (IPCC) argues that Australia’s vulnerability to natural disasters has increased significantly as a result of global warming. In particular they project that by 2050 ongoing coastal development and population growth will exacerbate risks from sea level rise and increase the severity and frequency of storms and coastal flooding,
 exposing large quantities of people, wealth and infrastructure to extreme weather events as a result of climate change. Australia has already begun to implement policies to respond to these risks and has relatively advanced disaster warning and response capabilities. Nonetheless, Hurricane Katrina, which struck the Gulf Coast of the United States in August 2005, was a powerful reminder that even well-resourced countries can struggle dramatically to deal with the effects of a natural disaster.

For developing countries, the impact of climate change-induced natural disasters is likely to be much more severe and long-term. These countries are generally more geographically vulnerable and lack adequate financial resources for effective adaptation and response mechanisms. This vulnerability is reflected by the fact that of the 24,500 people killed by natural disasters in 2002 just 6% lived in countries of high human development.
 Asia, in particular, faces projected increases in the intensity and frequency of extreme weather events, heatwaves, tropical cyclones, severe erosion and dust storms.
 In response, the involvement of Australian defence personnel in emergency relief operations overseas is likely to grow, transforming them into multi-skilled institutions in which disaster relief will become a core task. For example, the Australian Defence Force and its Japanese and New Zealand counterparts were crucial to the success of early efforts to provide humanitarian relief and the restoration of essential services in Indonesia’s province of Aceh, the area worst hit by the December 2005 Tsunami.
 

Persons affected by natural disasters face multiple human rights challenges. They may encounter problems such as: unequal access to assistance; discrimination in aid provision; enforced relocation; sexual and gender-based violence; loss of documentation; unsafe or involuntary return or resettlement; and issues of property restitution. Affected populations are most often forced to leave their homes or places of residence because of the destruction of houses.
 

Natural disasters also have a disproportionate impact on already marginalised groups, as was clearly highlighted by Hurricane Katrina. The statistics speak for themselves: 
· More than 90,000 people in the affected areas had incomes of less than $10,000 per year. 

· More than 40% of children affected lived in households with incomes below the federal poverty line.

· Roughly 30% of people hit hardest were African-American; by contrast, African-Americans make up 12% of the overall population. 
· More than 35% of African-American households and nearly 59% of poor African-American households in New Orleans lacked a vehicle, resulting in greater difficulty in leaving the city in face of the impeding disaster.

Response efforts that fail to recognise the disproportionate impact of natural disasters on marginalised groups exacerbates their vulnerability. This issue was illustrated by the relief effort following the Indian Ocean Tsunami in December 2004, where government policies and practices reinforced rather than challenged social divisions.
 For example, in Sri Lanka the post-tsunami relief program was criticised for not addressing the pre-Tsunami land tenure laws that discriminated against women. This meant that many female widows were left without any right to restitution or compensation in the post-disaster redistribution process.
 
In its response to climate change-induced disasters, in Australia or overseas, the government has an obligation to address these inequities. Adopting a human rights-based approach achieves this, by linking natural disaster policy to international human rights law. This link emphasises the duty of states to facilitate, and the right of individuals to access, disaster relief on a non-discriminatory basis.
 The Operational Guidelines on Human Rights and Natural Disasters, adopted by the Inter-Agency Standing Committee in June 2007, explains how a human rights-based approach operates in the disaster relief context. Under these guidelines:
· If a natural disaster creates a serious risk for the life, physical integrity or health of affected individuals and communities, all appropriate measures to protect those in danger, in particular vulnerable groups, should be taken to the maximum extent possible (e.g. emergency shelter arrangements). 
· Protection is not limited to securing the survival and physical security of those affected by natural disasters. It encompasses all relevant guarantees—civil and political as well as economic, social and cultural rights. 
· During and after the emergency phase, law enforcement personnel and local authorities should be encouraged to take effective measures to ensure the security of populations affected by the natural disaster. In particular, law enforcement personnel should be deployed to areas at risk of sexual and gender-based violence, robberies, or looting.
· Measures should be taken to ensure that persons affected by natural disasters, in particular those displaced, have unimpeded and non-discriminatory access to goods and services necessary to address their basic needs.
 

In addition, longer-term efforts to rebuild and reconstruct after a disaster must not merely focus on the redevelopment of infrastructure. Again, Hurricane Katrina highlights the problems of such an approach. The UN Special Rapporteur on Adequate Housing and the UN Independent Expert on Minority Issues have recently expressed concern about the ongoing housing difficulties faced by residents who had been displaced by the hurricane, with the demolition of public housing in New Orleans. They state:

The authorities claim that the demolition of public housing is not intentionally discriminatory. Not withstanding the validity of these claims, the lack of consultation with those affected and the disproportionate impact on poorer and predominately African-American residents and former residents would result in the denial of internationally recognised rights.

Post-disaster reconstruction must adopt a human rights-based approach to ensure that such reconstruction efforts do not discriminate on gender, racial or ethnic grounds; that the rights of children are adequately addressed; and that property rights of the poor and vulnerable are respected.
 By recognising the right of individuals and communities to participate in the decision-making process, such an approach would address the human rights issues that arise following a natural disaster, particularly those relating to property claims and resettlement. This reduces the possibility of conflict between groups and ensures that post-disaster reconstruction is not only just but also sustainable. 
A Human Rights Response to ‘Climate Change Refugees’ 

When mitigation and adaptation strategies are ineffective, the displacement of communities will be the inevitable consequence. One of the most significant impacts of climate change, therefore, will be the migration of people, not only within the boundaries of their countries, but across borders and across oceans. Oxford academic Norman Myers has predicted that by 2050 up to 150 million people may be forced to migrate because of the impacts of global warming.
 The predictions of the Stern Review on the Economics of Climate Change echo this concern, estimating that the scale of migration will reach 200 million by 2050.
 
Much of the anticipated displacement will be in Asia.
 Australia’s geographic location within the region makes climate-induced displacement a particularly significant issue, although there are differing opinions on the extent of the impact of population movements in Asia on Australia. For example, Australian Federal Police Commissioner Mick Keelty has predicted that climate-induced migration will turn border security into Australia’s biggest policing issue this century.
 On the other hand, the Lowy Institute, a leading Australian think tank, does not anticipate a surge of ‘environmental boat people’ seeking to enter Australia. Instead, they anticipate that most of those in the region will relocate within their own country and that those that do cross an international border are likely to seek refuge in states where they have strong cultural or ethnic ties. However, the Lowy Institute does acknowledge that Australia will not be completely immune from climate-induced migration and must expect increased migratory pressure from the region.
 
The likely causes of climate-induced migration are:

· Displacement following natural disasters: for example, due to the increase in the strength of tropical hurricanes and the frequency of heavy rains and flooding, or the growth in the number of droughts causing food shortages.

· Long-term environmental deterioration: particularly the rise in sea levels. The potential of sea level rise to cause migration is considerable, as the phenomenon is virtually irreversible and manifests itself over a long period of time.
 

· Political instability, military conflict, ecological stress and socio-economic change: as a result of increasing vulnerability to poverty and social deprivation, coupled with weak state institutions that are inadequate in managing competition over diminishing resources.
 The conflict in Darfur, for example, has been recognised as stemming from an ecological crisis in the region, which, at least in part, was caused by climate change.

To date there has been no coordinated response from the international community to address the situation of populations displaced due to the impacts of climate change, which leaves it to the goodwill of an individual state to accept them. Although the term ‘climate change refugees’ has often been used to describe these populations, this does not accurately reflect the status of these populations in international law.
  Under the Convention relating to the Status of Refugees, states have obligations not to return a refugee to any country where he or she is likely to face persecution, other ill-treatment, or torture.
 The immediate obstacle for victims of the impacts of climate change would be categorising such impacts as persecution. Further, under article 1A(2) persecution must be ‘by reason of an individual’s race, religion, nationality, political opinion or membership of a particular social group’; a requirement that is counterintuitive to the indiscriminate nature of climate change disasters.
 

Climate change refugees may be covered by the broader protection obligations imposed on states that stem from article 7 of the ICCPR, which prohibits torture and ‘cruel, inhuman, or degrading treatment or punishment’.
 The UN Human Rights Committee has interpreted article 7 as preventing States from exposing individuals to the risk of such treatment ‘upon return to another country by way of their extradition, expulsion or refoulement’.
 As the definition of ‘degrading treatment’ is evolving,
 there is potential for degrading treatment to include situations where individuals are left destitute, without basic levels of subsistence, in an environment that is uninhabitable due to the impacts of climate change. But at present it is questionable whether such a situation would be encompassed by existing jurisprudence.
It is clear that international law is not yet equipped to respond adequately to the diverse causes of climate-induced migration. Yet given the numbers, the question of the rights of displaced populations to a form of protection from receiving countries will become unavoidable. To encompass the novel issues arising in the climate change context, a new international agreement is needed; one that equitably shares the emerging burden of climate-induced migration flows across the world and upholds the human rights of the individuals affected.
 
The development of solutions at the international level will inevitably take time, and in the interim it will be necessary to formulate domestic laws to respond to the issue of climate-induced migration. This need has been recognised by the government, who in 2006, when in opposition, developed a policy discussion paper on climate change in the Pacific. Among a number of recommendations, the paper proposes that Australia establish an ‘international coalition’ of Pacific Rim counties willing to accept ‘climate change refugees’ and that Australia itself accept ‘climate change refugees’ as part of its humanitarian program.
 The proposal to resettle populations displaced by climate change in Australia is to be commended. However, the implementation of such a policy should be driven by the human rights needs of the affected populations, and not by their capacity to fit within the general migration program. New Zealand, for example, has established a settlement visa called the Pacific Access category. While climate change was the impetus behind the programme, eligibility is based on age and language criteria.
 This limits the effectiveness of that programme to address the human rights needs of those impacted by climate change in the region. 

Conclusion

The values that inspired the drafters of the UDHR provide a powerful point of reference in the climate change context. That document was an international response to the human tragedy of extreme nationalism, fascism and world war. It established a set of entitlements and rights - civil, political, cultural, social and economic for ‘all members of the human family’ to prevent the ‘disregard and contempt for human rights that have resulted in barbarous acts which have outraged the conscience of mankind’. While the drafters of the UDHR were looking back at a human tragedy that had already happened, we are now looking at a human rights tragedy in the making. Allowing that tragedy to evolve would represent ‘a systematic violation of the human rights of the poor and of future generations’.

This paper has shown that many of broadly recognised rights contained in the UDHR and other international instruments will be significantly threatened by the impacts of climate change. As a signatory to these instruments Australia has agreed to respect, protect and fulfil the rights contained within them and therefore has a positive obligation to respond to the impacts of climate change. As such, Australia’s response to climate change must be human rights compliant. 

What is also clear is that the international standards and norms that these rights establish - for the protection of the right to life, to personal security, and to the basic necessities for life - clean water, food, shelter, minimum health care and so on – themselves provide guidance to decision makers on the substantive elements of legislative and policy responses to climate change. Further, the fundamental concept underpinning these international instruments, that all are entitled to equal protection under the law without discrimination, will be of particular importance in developing responses to the impacts of climate change. 
Accordingly, whether particular climate change responses relate to local communities in Australia, to immigration policies for people seeking to come to Australia to escape environmental catastrophes, or to funding for adaptation measure overseas, a human rights-based approach to policy development could, and should, be adopted to provide a standard against which policy and resource allocation is evaluated.
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