Chapter 6
The CATSI Act 2006

| am concerned about the effects of the new CATSI Act on the exercise and enjoy-
ment of Indigenous people’s human rights.

‘CATSI"is an acronym for the Commonwealth’s Corporations (Aboriginal and Torres
Strait Islander) Act 2006 (Cth), which came into effect on 1 July 2007. The Act
‘primarily provides for the incorporation and regulation of Aboriginal and Torres
Strait Islander Corporations. It replaces the Aboriginal Councils and Associations Act
1976 (Cth) (the ACA Act).

The CATSI Act significantly changes the law governing Indigenous corporations
compared with the repealed ACA Act. We will have to wait to see how Indigenous
corporations will experience the changes over the next year or so given the Act has
just been enacted.

Notwithstanding, | am concerned about its effects on:

= Indigenous bodies or corporations that hold native title;

= Indigenous corporations that hold or manage other interests in land
and sea; and

= interplay between the Native Title Act 1993 (Cth) (the Native Title Act)
and the CATSI Act.

More specifically, my main concerns are:

= that necessary support and resources are provided to Indigenous
corporations auspiced by the CATSI Act;

= whether the CATSI Act adequately addresses the incorporation and
governance needs of Indigenous people;

= whether the CATSI Act imposes extra administrative burden on
Indigenous people (for example, the requirement to amend
constitutions);

= that proper funding and guidance be made available for changes to
constitutions;

= that there be free, prior and informed consent of members before
accepting any changes to constitutions;

= that corporations are able to fulfil their obligations, especially where
incorporation is compulsory and obligations are imposed. Examples
are native title and corporations established by the Indigenous Land
Corporation (the ILC);
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= that safeguards included in the CATSI Act are adequate for the
protection and exercise of rights, through the attainment of the
corporations’ objectives; and

= that the CATSI Act does not undermine community control or confine
Indigenous self-governance.

About the CATSI Act

The CATSI Act is deemed in its preamble to be a special measure providing for the
advancement and protection of Indigenous peoples in accordance with the Racial
Discrimination Act 1975 (Cth) and international law (see the appendixes for details
of ‘special measures’).

The CATSI Act provides for:

= theincorporation, operation and regulation of bodies registered under
the Act and for duties of officers and their regulation; and

= incorporation of bodies incorporated for the purpose of becoming
a registered native title body corporate (RNTBC).

The legislation is complex and lengthy and to its credit, the Office of the Registrar
of Aboriginal and Torres Strait Islander Corporations (ORATSIC) has developed
educational resources to assist understanding of the legislation and its obligations.?
The challenge will be to deliver the education resources in a timely and linguistically
and culturally appropriate way and to deliver the education materials to new
corporations as they are registered.

The CATSI Act arose out of a review of the Aboriginal Councils and Associations Act
1976 (ACA Act). The review’s report, A Modern Statute for Indigenous Corporations:
Reforming the Aboriginal and Councils Associations Act, Final Report of the Review of
the Aboriginal Councils and Associations Act 1976 (Cth) was finished in December
2002 (the ACA Report). No exposure-draft legislation was circulated. Extensive
consultations were undertaken prior to the development of the bill. Public
hearings on the bill were undertaken by the Senate Legal and Constitutional
Affairs Committee in October 2005. Two associated legislation promulgated in
2006 were:

= The Corporations (Aboriginal and Torres Strait Islander) Consequential,
Transitional and Other Measures Act 2006 (Cth), (allows two years for corp-
orations to transfer from the ACA Act to the CATSI Act. The associated
legislation also amends provisions in the Native Title Act dealing with
prescribed bodies corporate (PBC) and registered native title bodies
corporate (RNTBCs) to recognise their registration under the CATSI Act).

= The Corporations Amendment (Aboriginal and Torres Strait Islander Corpor-
ations) Act 2006 (amends the Corporations Act 2001 (Cth) (the Corporations
Act) to remove contradictions and gaps between the CATSI Act and the
Corporations Act).? (Note that the CATSI Act and the Corporations Act are
different pieces of legislation.)
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Aims of the CATSI Act

The CATSI Act is aimed at promoting good governance and management of Indig-
enous corporations* while taking into account the special risks and requirements
of the Indigenous corporate sector. It is intended to:

= create opportunities for innovation and best practice to flourish within
Indigenous corporations;®

= modernise corporate governance practices and accountability
standards, and improve security for funding bodies, creditors and other
parties doing business with Indigenous corporations; and

= provide flexibility for Indigenous groups and communities in designing
the corporation’s constitution.

Interaction of the CATSI Act and Native Title Act

A key aim of the CATSI Act is to ensure that it interacts appropriately with the Native
Title Act.

The Explanatory Memorandum of the CATSI Act states:

The Act [CATSI Act] minimises the incompatibility between the Native Title
Act and the CATSI Act through tailored provisions for RNTBCs or in relation
to an application made for the purposes of becoming a RNTBC where
necessary.’

Administration of the CATSI Act

The CATSI Act is administered by the Office of the Registrar of Aboriginal and Torres
Strait Islander Corporations (ORATSIC).

Background to the CATSI Act

The CATSI Act came out of the review of the ACA Act and the ACA Act Report that
was released in December 2002.

The ACA Act governed the operation of Indigenous corporations since 1976. Its
intent was to provide Indigenous groups with a mechanism for flexible, appropriate,
incorporation. About 2500 Indigenous corporations were registered under the ACA
Act.

The ACA Act was different from mainstream corporations law in that it made
provision for Indigenous representative membership, traditional laws and customs
and decision-making processes. It also allowed for accountability to members
by its governing committee, and a system of local and regional governance for
Indigenous communities in the provision of services.
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116 The ACA Act Report

B, The 2002 review of the ACA Act made two significant recommendations in its
5&1 report. These were that:

(N
= athorough reform of the ACA Act be conducted (which resulted in the
CATSI Act); and

= the need to retain a special incorporation statute to meet the needs of
Indigenous people.’

Both of these recommendations are implemented through the CATSI Act.
The review found that:

= the ACA Act was failing to prevent corruption. Consequently it provided
inadequate protection for members of corporations;

= therigidity of corporate governance was too prescriptive®, and

= there was insufficient protection for other parties, including funding
agencies.

The review argued that the ACA Act:

= was so significantly out of alignment with mainstream corporations law
that it disadvantaged many Indigenous communities; and

= may have been discriminatory because it was failing to protect
Indigenous corporations in the same way as non-Indigenous
corporations were protected under the law.’

Accordingly, amendments to the ACA Act were required to:

= bring the law governing Indigenous corporations in line with the
Corporation Act and the Native Title Act; and better reflect modern
corporate governance requirements; and

= better provide for the specific requirements of Indigenous corporations
and their varying responsibilities.

The CATSI Act was developed after independent review and consultation over two
years. Further research was conducted by the Office of the Registrar of Aboriginal
Corporations (now ORATSIC). but concerns were still raised about the timing of
the consultation process, given the complexity of the legislation.' As indicated, an
extensive education program is being undertaken by the ORATSIC aimed at raising
awareness and addressing problems arising from concerns over the consultation
process.
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Indigenous corporations 7

Some large Indigenous corporations could be considered quasi-local governments, By,
particularly those located in remote and regional areas. Depending on the size of 5&/\
the corporation, they might deliver:

= essential services that would usually be provided by mainstream
local government, including access to basic human rights such as
health, housing and medical services;

= arange of services that are different to those of mainstream
corporations;

= functions associated with native title;
= aninterface to‘’mainstream’ society;

= infrastructure (such as power stations) to remote Indigenous
communities; and

= hold land for Indigenous groups or manage the group’s native
title rights and interests.

These organisations include land-holding bodies such as state and territory land
rights corporations and registered native title bodies corporate (RNTBCs) of which
there are currently more than 216."

Incorporation options

Most Indigenous corporations are not required to incorporate under the CATSI
Act'? unless it is a condition of their funding or they are legislatively directed to
do so. Depending on their structure and purpose, a corporation may choose to
incorporate under the CATSI Act or under the Corporations Act. If they incorporate
under the Corporations Act the Australian Securities and Investments Commission
(ASIC) regulates their activities.

Indigenous corporations that were registered under the ACA Act will automatically
be registered under the CATSI Act. This is facilitated through the Corporations
(Aboriginal and Torres Strait Islander) Consequential, Transitional and Other
Measures Act.

Corporations have two years from 1 July 2007 to make the changes required to
comply with the CATSI Act. The major effect on a corporation is the need to change
their constitution.

Indigenous bodies may also have the option to incorporate under state and
territory incorporation laws' shown in the following table.
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Options for incorporation under state and territory incorporation laws

Jurisdiction

Legislation

Regulatory body

Northern Territory

Associations Incorporation Act
2003 (NT)

Northern Territory Department of
Justice — Consumer & Business Affairs

Northern Territory Business Channel

Western Australia

Associations Incorporation Act
1987 (WA)

Western Australian Department of
Consumer and Employment Protection
— Associations

South Australia

Associations Incorporation
Act 1985 (SA) [current on 1
January 2004]

South Australian Office of Consumer &
Business Affairs — Associations

Australian Capital

Associations Incorporation Act

Australian Capital Territory Registrar of

Territory 1991 (ACT) Business Names and Associations
Australian Capital Territory Indigenous
Business Chamber
Tasmania Associations Incorporation Act Tasmanian Department of Consumer
1964 (TAS) Affairs and Fair Trading — Associations
Queensland Associations Incorporation Act Queensland Office of Fair Trading —
19817 (Qld) Associations
Victoria Associations Incorporation Act Consumer Affairs Victoria —

1981 (VIC)

Associations

New South Wales

Associations Incorporation Act
7984 (NSW)

New South Wales Office of Fair Trading
— Associations

Indigenous corporations holding land interests

Various types of corporate bodies may hold the land interests of Indigenous people,
including:

= aprescribed bodies corporate (PBC);
= aregistered native title body corporate (RNTBC); and
= land trusts, and state and territory land rights corporations.

Some of these corporations may comprise of traditional owner groups, whilst other
corporations may hold the title on behalf of an Indigenous group or community.
There is information on RNTBCs and PBCs later in this chapter.
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RNTBCs and PBCs are Indigenous corporations set up specifically to manage native
title rights and interests on behalf of the common law holders (the traditional
owners).

The establishment of the Indigenous Land Corporation, through the Native Title
Act, has led to the transfer of various land interests to Indigenous groups. Under ILC
policies, these interests must be held in trust by ACA Act corporations (now CATSI
Act corporations).'

See an appendix at the end of the report for types of corporations that hold land
interests.

Prescribed bodies corporate (PB(s)

As provided for in the Native Title (Prescribed Bodies Corporate) Regulation 1999,
aPBCis:

= an Indigenous corporation prescribed under Section 59 of the Native
Title Act;

= registered with the Registrar of Aboriginal Corporations in accordance
with Regulation 3(1) and 4(1) of the Native Title (Prescribed Bodies
Corporate) Regulations; and

= inthe process of becoming a registered native title body corporate to
manage the native title rights and interests on behalf of the common
law holders.

In determining if a corporation is a PBC, the court will consider the objects of the
corporation which must include the purpose of holding and managing native title
rights and interests, and whether the corporation is in the process of becoming a
registered native title body corporate.

Section 59 of the Native Title Act details the kinds of prescribed bodies corporate
that may be determined under Sections 56, 57 or 60 of the Native Title Act.

The court will determine whether the most appropriate structure for the PBCis as a
trust or agency under Sections 56 and 57 of the Native Title Act.

Indigenous corporations that hold and manage land interests are known as PBCs
prior to their determination and inclusion on the National Native Title Register.
When the court determines native title it will decide which PBC s to hold the native
title. The name of that PBC is added to the Native Title Register as a RNTBC.

Registered native title bodies corporate (RNTBCs)
A registered native title body corporate in accordance with the Native Title Act:

= isthelegal body which conducts business on behalf of the native title
holders related to native title rights and interests as recognised by the
court in a determination of native title;

= isdetermined by the court and entered on the National Native Title
Register; and

= isregistered with the Registrar of Aboriginal Corporations in
accordance with the CATSI Act.
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The CATSI Act requires that RNTBC have the words ‘registered native title body
corporate’ or the abbreviation RNTBC as part of its name. A RNTBC is known as a
PBC prior to the determination. Thus, if the Indigenous corporation was previously
a prescribed body corporate, it is required to change its name to reflect the new
status of RNTBC.

At the time the Federal Court makes a determination of native title, it must make
a determination whether the native title is to be held in trust, and if so by whom.
The court may determine that it is to be held in trust by a PBC (a trust PBC). If the
court determines it is not to be held in trust, the court must take certain steps to
determine which PBC is, after becoming a registered native title body corporate,
to perform functions given to it as a registered native title body corporate under
the Act or under regulations. Regulations provide for a registered native body
corporate to do the functions set out in Section 58 of the Act. These include to
act as agent or representative of the common law holders in respect of matters
relating to native title.

RNTBCs and native title

The exercise and enjoyment of Indigenous peoples’ native title rights and interests
is a fundamental concept in native title. RNTBCs are intended to be key elements in
native title. This is because their effective operation maximises the ability of native
title holders to exercise their native title rights and interests to gain cultural, social
and economic benefits.

Crucially, a RNTBCs is required by law to maintain the relationship between the
native title holders and their native title rights and interests. Further, they are the
contact point for other parties, including industry and government, to access
native title lands.

Up to 60% of all Indigenous corporations are remotely located,’ and they have
widely different access to resources. Thus, how functional and effective RNTBCs are,
can vary extensively from one corporation to the next.

Complex regulation

The CATSI Act links to the Native Title Act by defining a ‘native title legislation
obligation’ as those obligations imposed by the native title legislation on a
registered native title body corporate. The obligations include to:

= consult with the common law holders of native title;

= actin accordance with the directions of the common law holders
of native title;

= act only with the consent of the common law holders of native title;
and

= take any other action in relation to the common law holders of
native title.'®
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However, PBCs and RNTBCs are governed by a complex legislative framework that 121
sets out functions and responsibilities for RNTBCs through the Native Title Act and —
the Native Title (Prescribed Bodies Corporate) Regulations. While the CATSI Act [fli:,,‘;
aims to remove conflicts and uncertainty about how the two Acts operate together, "l
the corporation may also have added responsibilities. The responsibilities may be

under other Commonwealth, state or territory legislation. They are often expected

to address broader community social and cultural issues that exceed legislative
requirements and responsibilities.

A prescribed body corporate must be registered under the CATSI Act."” Additionally,
they are regulated by a number of other complex and sometimes conflicting
sources of law, including:
= thelaw of trusts and agency;
= the Federal Court’s determination of native title; and
= aspects of traditional law and custom recognised by the Federal
Court.™®

This legislative framework is also supported by an array of administrative arrange-
ments that involve:

= the Department of Families, Housing, Community Services and
Indigenous Affairs;"

= the Office of the Registrar of Aboriginal and Torres Strait Islander
Corporations;

= Native title representative bodies;

= state and local governments where Indigenous land use agreements
and other native title agreements have been negotiated; and

= the private sector supporting the operations of registered native title
bodies corporate.

Effects of the complexity

The complexity of statutory obligation demands a high-level of governance and
management by a RNTBC. To achieve this there must be:
= good funding at an appropriate time;

= funding that is free from buck-passing between Commonwealth and
states or territories;

= access to high quality advice (legal, accounting, management);
= good education for officers; and
= efficient office facilities.
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RNTBC’s responsibilities in native title

RNTBCs provide a mechanism that can facilitate the exercise and enjoyment of
Indigenous peoples native title rights and interests. For example, their functions
as detailed in Regulation 6 and 7 of the Native Title (Prescribed Bodies Corporate)
Regulations 2007 include:

= to manage the native title rights and interests of the common law
holders;

= to hold money (including payments received as compensation or
otherwise related to the native title rights and interests) in trust;

= toinvest or otherwise apply money held in trust as directed by the
common law holders;

= toconsult with the common law holders in accordance with Regulation 8;

= to perform any other function relating to native title rights and interests
as directed by the common law holders;

= to consult with other persons or bodies;

= to enter into agreements;

= to exercise procedural rights; and

= to accept notices required by any law of the Commonwealth, a state or
a territory to be given to the common law holders.?

The Australian Government has recognised that these corporations are also central
to discharging the native title holder’s obligations to manage their lands.?’

Administrative capacity in Indigenous corporations is usually limited, and every
effort is needed to minimise ‘red tape. Evidence suggests that, of the RNTBCs
established to date, most are struggling to meet the legislation requirements under
which they are governed®.

Number of RNTB(s

On 30 May 2007: of the 69 claimant determinations recognising native title, there
were 49 RNTBCs determined, and 11 RNTBCs still waiting to be determined.” (The
anomaly occurs because some RNTBCs hold more than one determination.)

FaCSIA* Land Branch has estimated that within the next 10-15 years there will
be 100-150 RNTBCs.”® These figures are likely to be underestimated according
to RNTBCs, native title representative bodies, and native title service providers
(NTSPs).
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Number of RNTBCs advised, and waiting to be advised, on 30 May 2007.%
Types of RNTBC (trustee or agent) are shown.
No. of
No. of claimant RNTBCs
determinations No. of No. of No. of waiting
recognising determined Trustee Agent tobe
State/Territory native title RNTBCs RNTBCs | RNTBCs |  determined
New South Wales 1 1 1 0 0
Northern Territory 8 3 0 3 5
Queensland (mainland)? 16 8 1 8 1
Queensland
(Torres Strait) 22 20 19 2 0
South Australia 2 0 n/a n/a 2
Victoria 2 2 2 0 0
Western Australia 18 15 14 1 3
Total 69 49 37 14 1

Interplay with other land corporation interests

As identified in the Explanatory Memorandum to the Native Title Amendment Bill
2006, RNTBCs have important functions under the Native Title Act and the PBC
Regulations, that PBCs do not have (for example, being a party to agreements and
receiving future act notices).

The First National Meeting of Prescribed Bodies Corporate took place in April
2007. Out of that meeting the Australian Institute of Aboriginal and Torres Straight
Islander Studies (AIATSIS) report pointed out that the reforms aimed for in the
CATSI Act:

...do not account for the needs of those corporations that have been
established by native title groups prior to a determination, or to manage
native title outside determination processes, or those which sit alongside
the RNTBC or manage other funds or economic development opportunities.
Many of these corporations may be carrying out the functions of PBCs such
as management of future acts, negotiating a range of native title related

agreement, and/or managing related benefits.*
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The meeting noted that ‘there is a need to develop better understandings of the
growing corporatisation of native title groups and their relationships with other
Indigenous community organisations’*

RNTBCs are unique Indigenous corporations in that they have special land interests
and responsibilities under the Native Title Act. The CATSI Act provides special
protections for officers of RNTBCs.>'

Corporations holding land and the CATSI Act

Arising from the ACA Act Report a number of key elements of the CATSI Act have
relevance to Indigenous corporations holding land interests, particularly native
title corporations. Eight of these elements are discussed here.

Indigenous and non-Indigenous membership

The ACA Act Report®* recommended that Aboriginal corporations and their governing
boards continue limitation of membership to ‘Indigenous natural persons’ and their
spouses.

Contrary to that recommendation, the CATSI Act requires at least 51% of members
and directors of Indigenous corporations be Indigenous people. Thus, 49% of
members can be non-Indigenous people, including corporate partners who would
hold full member rights.

This provision was made because the ORATSIC argued that non-Indigenous and
corporate members could assist communities improve governance, provide access
to expertise and assist with economic development in communities. However,
in remote communities and townships, where essential services come only from
Indigenous councils or corporations, non-Indigenous membership could ensure
that non-Indigenous members are not disadvantaged.

While Indigenous people have views supporting non-Indigenous members
(particularly in the service sector), some Indigenous stakeholders retain concerns
(especially in native title). Undermining community control and Indigenous self-
governance remain particular concerns.

The Central Land Council argued that non-Indigenous memberships “will not serve
the‘special needs’ of the Aboriginal people of Central Australia”. It asserts that while
the CATSI Act allows ‘for a minority membership of non-Indigenous people, this
will not be sufficient to ensure Aboriginal control’*

There is the potential for governments and corporations to take advantage of the
changes that allow for non-Indigenous and corporate membership to increase
their control over Indigenous community affairs, services and assets.>*

Protections

RNTBCs have the protection of the Native Title (Prescribed Bodies Corporate)
Amendment Regulations. The regulations provide that only native title holders of
a RNTBC can be a member or a director. Provisions in the CATSI Act to allow non-
Indigenous and corporate membership do not apply to RNTBCs. Thus, RNTBCs are
less at risk to the erosion of community control under the CATSI Act than are other
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Indigenous corporations including land trusts and state and territory land rights
corporations.

For other corporations, non-Indigenous membership is only allowed where the
rules of the corporation allow it. Therefore members must approve non-Indigenous
membership, and there must be a majority of Indigenous members and Indigenous
directors.

Further, members and directors have responsibilities under the CATSI Act and
are subject to penalties for misconduct. A potential conflict of interest (where a
government or industry partner was to apply for membership or directorship)
must be considered and, practically, that would most likely exclude them from
directorships. The interest of the corporation must be the priority of both members
and directors rather than any personal agendas.

Constitutional amendments

Because the CATSI Act must interact appropriately with the Native Title Act, RNTBCs
must have constitutions and internal governance rules that are consistent with the
Native Title Act.

The Explanatory Memorandum to the CATSI Act requires corporations to provide
for the success and sustainability of Indigenous corporations by encouraging
responsible incorporation practices and internal governance that compel the
corporation to focus on important matters that would otherwise be difficult to
resolve without clear rules and guidelines.®

For example, the CATSI Act requires Indigenous corporations to include dispute
resolution processes in their rules. However, corporations may require additional
funding for advice on developing dispute resolution mechanisms and to ensure
that appropriate consultation and the free, prior and informed consent of its
members is obtained to change the constitution.

RNTBCs are concerned that:

= requirements to amend their constitutions and governance rules will
be an added administrative and logistical burden on RNTBCs; and

= they already have little or no resources to hold meetings necessary
to make the changes. This is particularly relevant to those RNTBCs in
remote areas where members are widely dispersed, and for those who
live in the Torres Strait or the Tiwi Islands. All may have to travel long
distances or between islands to attend meetings.

North Queensland Land Council®® has highlighted the increased expense:

The process of changing rules can be quite expensive involving the calling of
a SGM (Special General Meeting). It is noted that in most cases the proposed
changes to rules must be advertised in a notice calling the SGM and in many cases,
corporations may well need legal advice to prepare the appropriate notices and
detailed suggested changes.
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There has been no indication of increased funding to meet these expenses.
Accordingly, the Senate Standing Committee on Legal and Constitutional Affairs
recommended:

that the government monitor funding to assist corporations with the transition to
the new regime and make provision in the 2007-2008 budget to increase funding
if necessary.’

The CATSI Act has offered some solutions including a two-year transition period—
rules could be considered at an appropriate meeting during that time. And the
registrar has the power to extend the time and to allow corporations bi-annual
general meetings.

Statutory reporting obligations

Statutory reporting has been, and still is likely to remain, a burden on Indigenous
corporations. Smaller bodies are especially affected. The ACA Act Report gives a
good example:

A small, passive land-holding body may receive little or no income, and
undertake few if any activities. As such, the reporting requirements would
have to be met by the board of directors, who are drawn from the local
community, and may have little formal education or appropriate training.
The requirement to hold AGMs and provide detailed audited reports would
clearly be onerous for such corporations. There is also little public interest in
a high level of reporting and disclosure, as the corporation is not engaged
in any significant activities.®®

In the past the ACA Act required all bodies to report in the same way, irrespective of
size and financial capacity. Even now, many corporations (particularly RNTBCs, land
trusts, and state and territory land rights corporations) have small memberships
that serve a large constituency spread over large geographic areas. Management is
often voluntarily, and there is usually no income or start-up funds available.

Issues of size and land

Under the CATSI Act, Indigenous corporations will be classed as small, medium, or
large. The reporting requirements will be determined according to their income,
assets and number of employees rather than the size of their membership.*

While the asset base for some corporations could be in the millions of dollars
(depending on the land value and other assets value) many face the same lack
of resources and capacity as those that might be classified as ‘small’ with minimal
reporting requirements.

The lands they hold in trust have not been gained through the native title process
and are physical assets rather than native title rights and interests. Such grants of
land may suggest these corporations should be in the ‘medium’ or ‘large’ category,
and thus they might have to meet the more stringent reporting requirements.
However, under the CATSI Act, native title rights and interests held by a RNTBC
will not be included in determining the value of the assets for reporting purposes.
Thus, many RNTBCs will fall into the category of ‘small’and will have fewer reporting
requirements.*
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RNTBCs may now only need to provide a ‘general report, and may only have to
provide this every second year if approved by the registrar. While some will no
longer be required to provide audited financial statements, RNTBCs will have to
give some basic membership and contact data. It is not clear whether exemptions
from providing audited financial statements will also be applicable to those
corporations who may hold highly valuable land assets in trust.

Land trusts and land rights corporations

Some land trusts and state and territory land rights corporations may be better off
under the Corporations Act. Take, for example, a corporation with Indigenous Land
Council land valued at $3 million and three employees. It may incorporate:

= under the Corporations Act where they would report as a small
company; or

= under the CATSI Act where they would report as either a medium or
large corporation and be required to meet more onerous reporting
requirements.

While incorporating under the Corporations Act could reduce the administrative
burden, it would also limit the information provided to the members about the
status of the corporation and its assets. This is a particular problem where land
assets are held on behalf of traditional owner groups, and there is a potential to
lose their asset and risk de-registration due to non-compliance.

The need to build capacity and support mechanisms in Indigenous corporations is
very pressing.

An appendix at the end of this report gives a brief summary of how corporations
may be classified and what reporting requirements may be applicable. They are
contrasted with requirements under the Corporations Act.*?

‘Involuntary’ incorporation?

A critical feature of many Indigenous corporations is that they are formed pursuant
to a legislative requirement or as a result of government policy. Arguably they are
not truly ‘voluntary’ corporations of individuals. For example:

= in certain circumstances, Indigenous groups are required by the Native
Title Act to establish an Indigenous corporation (PBC) and incorporate
under the CATSI Act;

= in certain circumstances, Indigenous groups are required by the Aborig-
inal Land Rights (Northern Territory) Act 1976 and/or other State and Terr-
itory land rights regimes, to establish an Indigenous corporation and
incorporate under the CATSI Act; and

= Commonwealth and state governments have adopted policies of ‘self
management, which give the responsibility for the delivery of a wide
range of essential services (such as housing, health, employment/CDEP)
to Indigenous communities themselves. Government funding bodies
often require the communities to form corporations before they are
eligible to receive the funding to perform these services.
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128 As identified in the ACA Act Report:*

P an increasing emphasis on economic development, and its policy linkage to self-
‘T ; determination at the community or group level, has led to the establishment of
Wl many corporations for commercial purposes. There are also increasing numbers

of Indigenous associations being formed to represent the interests and reflect the
identities of Indigenous groups and communities.

The report* went on to identify a number of consequences to involuntary incorp-
oration for Indigenous corporations including:

= people who would not otherwise have formed a corporation, and who
may not understand the consequences or technical requirements of
incorporation, are required to do so;

= the requirement for incorporation can force together Indigenous groups
which would not otherwise have joined together, and which might not
share the same views or goals, making the corporation vulnerable to
destabilising competition between groups; and

= the requirement for the establishment of community corporations to
perform community services can result in confusion between the mem-
bership of the community and the membership of the corporation
itself.

Once incorporated, the onus is on Indigenous corporations to perform functions
and meet statutory obligations imposed upon them.

Membership numbers in Indigenous corporations

The CATSI Act requires a corporation registered under it to have at least five mem-
bers. Corporations can be granted an exemption from this number ifitis appropriate
and reasonable to do so.

RNTBCs are required by the Native Title (Prescribed Bodies Corporate) Regulations
to consult and obtain consent from common law native title holders when making
native title decisions. Evidence can be a document certifying that the common law
holders have been consulted and given consent to the decision. Such documents
must be signed by at least five common law holders who are members of the
RNTBC. The Registrar of Aboriginal and Torres Strait Islander Corporations has the
power to grant exemptions from this requirement. At the same time, the registrar
is aware that groups registering under the CATSI Act as a RNTBC (or anticipated
RNTBC) are also required to comply with the Native Title Act and will take that into
account when receiving applications for such an exemption.

Prescribed bodies corporate that want to register under the CATSI Act are required
to advise the registrar of their intention for the purpose of operating as a RNTBC.*
The registrar is obliged to be mindful of compliance with the Native Title Act.*

Under the CATSI Act corporations have the ability to impose restrictions on their
membership (for example being part of a particular Indigenous group) as was also
the case under the ACA Act.”” This is particularly relevant to the requirements for
RNTBCs which are bound by regulation to ensure that all of their members are
persons who have native title rights and interests in relation to the land or waters
to which the native title determination relates.*
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Members’ benefits in Indigenous corporations

The ACA Act Report was critical of the ACA Act for not significantly discouraging
corruption and nepotism within Indigenous corporations. There were concerns
about the need to protect the rights of members of Indigenous corporations against
oppression and abuse by officers of the corporation and external stakeholders,*
(particularly for those without the capacity to act themselves).

Following the review, the CATSI Act aligns the remedies for members with corpor-
ations law. The registrar has a new power to seek solutions to issues on behalf of
members in circumstances where a corporation may not be acting fairly towards
its members.*®

Those provisions aim to increase the capacity for members to participate in manag-
ing the corporation by ensuring transparency and accountability. For example
members now have the right to:

= apply to a court to inspect a corporation’s books, or to stop a
corporation from acting in a way that is unfair to its members;*’

= ask for information about directors’ payments; and

= members may be required to approve transactions that involve the
business or personal interest of a director or even a relative of a director
(these provisions are included to limit nepotism).>

While the intention of these provisions is good, in practice members’ access
to courts is often limited. To bridge the gap between Indigenous members of
corporations and the courts, the CATSI Act provides the registrar with the power to
seek remedies on behalf of the members.

For native title and registered native title bodies corporate, the CATSI Act provides
an assurance that:
= the CATSI Act cannot be used to frustrate decisions of an RNTBC made
in accordance with obligations under the Native Title Act; and

= aduty conferred upon a corporation or individual by the Native Title
Act does not put the corporation or individual at risk of breaching
provisions in the CATSI Act.

Directors and their functions

A board of directors governs Indigenous corporations. The board is made up of
members of the corporation. (In many Aboriginal corporations the board of
directors is known as the governing committee.)

= Under the ACA Act, governing committees were elected by the
membership.

= Under the CATSI Act, directors can now be appointed by the corporation
rather than being selected only through election.
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130 Duties

A The directors hold authority over the corporation and are ultimately accountable
f&, forit. It is important to remember that each director may be personally liable at law
- for decisions. Directors have the duties of:

= loyalty to the corporation as a whole (which includes all its members
and creditors);

= care and diligence;

= good faith;

= disclosure of conflicts of interest;

= not to improperly use positions or information; and

= not to trade while insolvent.

The duties of the directors also apply to officers of the corporation such as senior
staff (like the chief executive officer, general or executive director), and the public
officer under the CATSI Act.>

Generally speaking, the functions of the board can include appointing staff; setting
goals, strategy, and policy; properly handling finances.

The chief executive officer, general manager, or executive director usually manages
the day-to-day operations of a corporation rather than the board of directors or
governing committee. However, the CATSI Act allows the directors to exercise
all the powers of the corporation (except any powers that the CATSI Act, or the
corporation’s constitution requires a general meeting of members to exercise). This
benefits corporations with limited budgets.

Where directors have little training in business management or corporate gover-
nance, the registrar must assist Indigenous corporations to fulfil their duties.

Number of directors

The CATSI Act sets the maximum number of directors for Indigenous corporations
at twelve. This avoids large boards that can be difficult to manage. However,
this restriction has caused some concern for native title representative bodies.
Submissions to the Senate Legal and Constitutional Affairs Committee Inquiry into
the provisions of the Corporations (Aboriginal and Torres Strait Islander) Bill 2005
argued that this number may be too low to ensure representation across what
are often broad geographic areas. The CATSI Act does provide some flexibility for
corporations to apply for a variation in the number of directors.

Director’s term of office

The CATSI Act limits all directors to two years maximum term of office. Some think
this is too short for stable corporate governance. Arguments include:

= shorter terms may encourage more participation by members, yet
often lose valuable management skills; whilst

= longer terms allow for stability and the transfer of acquired
management skills.
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For a two-year term, the Explanatory Memorandum to the CATSI Act argues that a
critical feature of membership rights is participation in corporate affairs (including
directorships).>* Also, ORATSIC argues that a two-year term reduces the opportunity
for corporations to be ‘captured’ by non-member interests.*

In favour of a longer term the North Queensland Land Council argues for a three-
year term consistent with other elected terms, like those of governments.*
Importantly, specialised corporate training is essential at the start of each term,
to avoid directors and members being vulnerable to breaking laws they do not
understand. A longer term requires less frequent training, and thus less money to
pay for the training.

No matter what term of office, significant resources are needed to change manage-
ment both now and in the future.

In an endeavour to accommodate longer terms of office for directors the CATSI
Act allows corporations to change their constitutions to provide for the reappoint-
ment of directors.”” However, changes to a corporations constitution requires the
approval of the registrar.

Directors of RNTBCs and the Native Title Act

The CATSI Act ensures that the provisions for directors and their duties are
consistent with those required by the Native Title Act, and that directors, officers,
and employees of RNTBCs will not be placed in a conflicting position under the
Native Title Act:"... regulations provide for the modification of the CATSI Act prov-
isions to ensure sufficient flexibility should the circumstances of RNTBCs change
over time'®

RNTBCs are also offered extra protection under the CATSI Act. It provides that a
court cannot grant orders on the grounds that the corporation is acting in a way
that is oppressive to the members as a whole or oppressive to, or discriminatory
against, a member or members if the action is done in good faith with the belief
that it is necessary to ensure that the corporation complies with obligations under
the Native Title Act.

Strict liability offences

‘Strict liability offences’ involve serious personal obligations that could leave
directors personally liable in certain circumstances. The CATSI Act includes a
number of strict liability offences developed specifically for it, whilst others are
equivalent to offences in the Corporations Act. Strict liability offences include not
keeping the membership register up to date, not making the register available as
required by the rules, and improper cancellation of membership.

Registrar’s powers

Under the CATSI Act, the Registrar of Aboriginal and Torres Strait Islander
Corporations has increased powers. They aim to give maximum flexibility to protect
corporations, their members and their communities, and to improve the corporate
governance of Indigenous corporations.
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132 The Registrar of Aboriginal and Torres Strait Islander Corporations draws powers
— from the CATSI Act (based on similar functions in the Australian Securities and
/‘Ji:,,‘; Investments Commission Act 2001 (Cth)) to incorporate, monitor and regulate Indig-
ol enous corporations.

Good management skills are crucial to the success of Indigenous corporations.
The registrar can help with advice, assistance, education, the ability to conduct
research, develop policy, and provide public information.

The importance of this role is highlighted in the Explanatory Memorandum to the
CATSI Act:

Conducting research and public education campaigns about good corporate
governance for Aboriginal and Torres Strait Islander corporations is an important
tool to support the development of improved corporate governance standards in
corporations.*®

Increased powers

The powers of the registrar have been significantly increased under the CATSI Act.
In particular the registrar has discretion to:

= exempt corporations from reporting requirements;

= reject applications for incorporation;

= make changes to a corporations constitution;

= the power to seek assistance of certain people in prosecutions;
= disqualify directors;

= deregister corporations who are non-compliant; and

= appoint external administrators to minimise risk factors.

These powers confirm the registrar's obligation to administer the CATSI Act to
contribute to the effectiveness and efficiency of Indigenous corporations, through
both monitoring and regulation that promote good governance.

Power to deregister

The registrar has the power to deregister corporations where a corporation is being
(or has been) wound up, and where a corporation has amalgamated, particularly
those administratively amalgamated. These provisions are similar to those in the
Corporations Act.*°

Where a native title body has been replaced (or a default PBC has been determined
and is therefore no longer a registered native title body corporate under the Native
Title Act) the registrar is able to deregister the corporation. However, the CATSI Act
prevents the registrar from deregistering a RNTBC because, under the Native Title
Act, RNTBCs must be registered under the CATSI Act as Aboriginal and Torres Strait
Islander corporations.

The CATSI Act also provides that regulations will deal with the deregistration of
Indigenous corporations that hold land or have interests in land—other than
RNTBCs.®" This is particularly significant because many such corporations have
land assets that are held in trust on behalf of its Indigenous members. The most
important issue to be considered is the capacity for Indigenous people to retain
their lands. The CATSI Act and the registrar must guarantee that land-holding
corporations are not wound up due to non-compliance.
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Power to protect from abuse

The CATSI Act provides for the registrar to make application to the court to have
‘rogue’directors and officers disqualified. The CATSI Act has aligned these provisions
with those of the Corporations Act (which, as a general rule, prohibits disqualified
people from managing corporations). Disqualification under the Corporations Act
means automatic disqualification under the CATSI Act.5?

Power with discretion

The registrar has the discretion to consider factors that impact on the governance
of Indigenous corporations, including the fact that many of them are located in
very remote regions and the availability of directors may be limited.

Recommendations

6.1 That ORATSIC report on the effects of the CATSI Act on under-
resourced corporations, such as:

= land trusts, state and territory land rights corporations; and

= other corporations that hold title to Indigenous lands as a result
of an Indigenous Land Corporation (ILC) divestment, or land
purchase, or transfer of lands under land rights regimes.

6.2  That ORATSIC report on the financial burdens resulting from corpor-
ations redrafting their constitutions so that, if necessary, future
Commonwealth budgets can increase funding for this work.

6.3 That the CATSI Act be amended so that:

= decisions of the registrar be open to review in the Administrative
Appeals Tribunal;

= arequirement for appointment of a registrar must be that
the applicant has a good understanding and experience of
Indigenous peoples and communities; and

= the Minister for Families, Housing, Community Services and
Indigenous Affairs does not have complete discretion in the
appointment of a registrar.

6.4 That ORATSIC report on non-Indigenous and corporate membership
of PBCs. The report should consider whether non-Indigenous, corp-
orate members and directors exercise their powers detrimentally
to their Indigenous corporations and the communities that the
corporations serve.
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