Submission to the Senate Legal and Constitutional
References Committee’s inquiry into the stolen
generation

Prepared by Dr William Jonas, Aboriginal and Torres
Strait Islander Social Justice Commissioner on behalf
of the Human Rights and Equal Opportunity

Commission

8 June 2000



Executive Summary

This submission has been prepared by the Aboriginal and Torres Strait
Islander Social Justice Commissioner on behalf of the Human Rights and
Equal Opportunity Commission.

It responds to the Inquiry’s first term of reference, namely the adequacy and
effectiveness of the Commonwealth’s response to the recommendations of
Bringing them home (the report of the National Inquiry into the Separation of
Aboriginal and Torres Strait Islander Children from their Families).

The Commission is of the view that the Commonwealth government’s
response to date has been inadequate and inappropriate. The Commission
particularly notes that the government’s submission to this inquiry constitutes
a fresh response to many of the recommendations of Bringing them home,
which rejects several recommendations of report on the basis of flawed
arguments and poor reasoning.

The Commission is of the view that the government has not provided any
sound arguments for failing to implement the recommendations of the report.
The Commission reiterates that the recommendations constitute the minimum
acceptable policy response to the separation of Aboriginal and Torres Strait
Islander children from their families.

The submission has the following four sections:

1) Introduction;

2) Comments on the Commonwealth’s response to particular
recommendations of Bringing them home;

3) Comments on the federal Government’s submission to this inquiry; and

4) Recent international comparisons.

Commonwealth’s response to particular recommendations of the report

In this section the Commission identifies three principles which we
recommend should be adopted by the Committee to evaluate the adequacy
and effectiveness of the government’s response to the recommendations of
Bringing them home.

* 1) National coordination: The requirement for national leadership to
ensure a coordinated response to the recommendations across
departments and governments in the implementation and monitoring of
the recommendations. An effective response to the recommendations
cannot be achieved without such leadership and coordination.

* 2) The human rights framework: The analysis of the report is based in a
detailed examination of international law standards. The government’'s
response to date has not addressed the human rights principles raised
in the report or acknowledged their importance. The Commission



considers that a response to the recommendations that does not
address the human rights dimensions of removal policies cannot be
seen as effective.

* 3) Indigenous participation: There has not been sufficient consultation
and negotiation with Indigenous people, particularly those who were
affected by the removal policies, in developing the government’'s
response to the report. Effective participation of Indigenous people in
decisions that affect them should be adopted by the Committee as a key
measure of the adequacy of the government’s response to the
recommendations.

The Commission then raises concerns about the government’s response to
particular recommendations of the report, in particular:

« Recommendation 1 - Recording testimonies. The Commission
considers that the government has misinterpreted this recommendation;

* Recommendation 2 — Procedure for implementation. The current
approach to monitoring and the coordination of implementation is
insufficient, and does not contain the crucial elements of an effective
monitoring process;

* Recommendation 5a — Acknowledgment and apology. The adequacy
of the Commonwealth Parliament’s motion of regret is a matter for the
stolen generations to decide. However, the motion does not meet the
requirements identified by this recommendation;

* Recommendation 10 — Genocide Convention. Australia is, and has
been for fifty years, in breach of its obligations under the Genocide
Convention to enact legislation outlawing the crime of genocide in
Australian law. The implementation of this recommendation is premised
on a guarantee against future incidents of genocide, and should be
implemented regardless of whether past events constitute genocide;

« Recommendations 30, 33-36 — Family tracing and reunion services,
health, counselling, well-being and parenting skills. Adequate
funding must be provided for accessible and appropriate services.

« Recommendation 42 — Social Justice. Achieving social justice and
redressing Indigenous disadvantage are human rights issues, and must
be addressed in a human rights context;

» Recommendations 43-53 — National standards and framework
legislation. The government’'s reasons for rejecting these
recommendations are inadequate. Such legislation emphasises the
importance of national coordination and implementation of Australia’s
international obligations. The consequences of failure to take this
approach are illustrated by mandatory sentencing.

Comments on the federal Government’s submission to this inquiry
This section argues that the government’s submission to this inquiry

misrepresents or does not fully comprehend the methodology and
recommendations of Bringing them home. It argues that the reasoning put



forward by the government is deeply flawed and constitutes an inadequate
response to the recommendations of the report.

In relation to the methodology of the report, the Commission rejects the
assertions by the government that the report:

* Was not based on a critical appraisal of the claims put to the Inquiry and
failed to elicit the other side of the historical record: The report is based
on a detailed examination of legislation and official government
documents. The stories of Indigenous people were used to illustrate the
effects of these laws, not as the basis of the report’s conclusions. The
‘other side of the historical record’ includes the detailed records and
submissions of the states and churches, which were the employers of
those implementing the removal policies. The Commonwealth is alone in
not accepting that the laws were discriminatory and misconceived.

» Has contributed to a simplistic concept of a stolen generation and an
emotive image of forcible removal: The government’s arguments on this
point are contradictory. They assert that Bringing them home creates an
emotive image of the child removed from its parents arms, yet
acknowledges that such an image represents the experience of some
people and is within the terms of reference of the Inquiry. It also
acknowledges that this by no means represents the full scope of
circumstances referred to in the report.

* Does not distinguish between the various reasons for separation: The
report provides discussion on the meaning of undue influence, duress
and compulsion, and distinguishes removals on these bases from those
that were voluntary or where the child was orphaned. Similarly, the
government submission does not refer to the findings of the report that
the laws were racially discriminatory and genocidal.

» Overestimates the number of children stolen: The Commission notes that
the government’'s arguments on the number of children removed are
misconceived, and reiterates that the Commission’s estimates are the
most accurate available.

The Commission then considers the government’s reasoning in relation to
issues of reparation and compensation. In its response to the
recommendations of the report, the government does not acknowledge the
human rights basis of the report.

The Commission notes the following.

* In relation to compensation through the litigation process, the government
submission places heavy reliance upon the single judge decision in the
Williams case. As the recent decision in Johnson indicates, this is
premature.



» The government does not acknowledge that the principle of reparations is
wider than monetary compensation, and is grounded in international law.
The van Boven principles are a synthesis of international principles, and
reflect existing international standards. These principles cannot be
rejected on the basis that they have no formal status in the United
Nations system.

The principle of non-discrimination and the prohibition of genocide were
‘standards of the day’ by 1950 at the latest. Accordingly it is appropriate
to evaluate forcible removal policies against these standards.

Forcible removal can be seen to fall within the definition of genocide in the
Genocide Convention. Article 2(e)of the Convention provides that
genocide includes acts committed with the intent to destroy, in whole or
in part, a racial group as such by forcibly transferring children of the
group to another group. Similarly, genocide can occur without physical
killing, with mixed motives, some of which may be perceived as
beneficial, and without the complete destruction of the group.

Forcible removal policies were racially discriminatory. They clearly had the
effect of impairing the enjoyment and exercise, on an equal footing, of
the human rights by Indigenous people.

The government’s rejection of the basis for monetary compensation is also
flawed. It represents a lack of political will rather than true impediments to
providing compensation. The Commission provides examples of schemes
overseas and in Australia where similar issues have been addressed.

International developments

The final section of the submission provides examples of international
practice in responding to violations of human rights. It provides examples in
Canada, South Africa, Aotearoa / New Zealand, Denmark, Norway and the
United States of America.

Governments across the globe are increasingly scrutinising the practices of
their predecessors and acknowledging the importance of making reparation
to victims of violations of human rights.

These examples illustrate international acceptance of:

the principle of reparation for violations of human rights, including
monetary compensation;

the importance of acknowledgment of the wrong done and apology;

the need for a variety of responses to redress the harm caused;

the human rights basis of providing redress; and

the importance of participation of victims.



These examples reveal striking similarities to the approach taken in Bringing
them home. The refusal of the government to apologise for policies and
practices of forcible removal, and the failure to acknowledge the importance
of providing reparation, is contrary to a world wide trend.
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1. Introduction

11

1.2

1.3

On 24 November 1999, the Senate referred the following matters to
the Senate Legal and Constitﬁtional References Committee for inquiry
and report by 5 October 2000:

(1) The adequacy and effectiveness of the Government’s response to the
recommendations of the report, Bringing Them Home;

(2) Appropriate ways for governments, after consultation and agreement
with appropriate representatives of the stolen generations, to:

i) establish an alternative dispute resolution tribunal to assist
members of the stolen generations by resolving claims for
compensation through consultation, conciliation and
negotiation, rather than adversarial litigation and, where
appropriate and agreed to, deliver alternative forms of
restitution, and

i) set up processes and mechanisms, which are adequately
funded, to:

(a) provide counselling,

(b) record the testimonies of members of the stolen generations,

(c) educate Australians about their history and current plight,

(d) help them to establish their ancestry and to access family reunion
services, and

(e) help them to re-establish or rebuild their links to their culture,
language and history.

(3) Effective ways of implementing recommendations of the Bringing
Them Home report including an examination of existing funding
arrangements;

(4) The impact of the Government’s response to recommendations of the
Bringing Them Home report, with particular reference to the consistency
of this response with the aims of the Council for Aboriginal Reconciliation;
and

(5) The consistency of the Government's response to recommendations of
the Bringing Them Home report with the hopes, aspirations and needs of
members of the stolen generation and their descendants.

This submission has been prepared by the Aboriginal and Torres Strait
Islander Social Justice Commissioner, on behalf of the Human Rights
and Equal Opportunity Commission (the Commission or HREOC).

This submission focuses on the first term of reference, namely the
adequacy and effectiveness of the Federal government’s response to
the recommendations of Bringing them home. The Commission has
chosen not to comment on the remaining terms of reference, though
we note that the terms of reference are inter-related. Consequently,

Hansard, Senate, 24 November 1999, pp10493-10501.



1.4

15

1.6

1.7

1.8

this submission covers matters that might otherwise be dealt with
under the remaining terms of reference.

This submission complements material previously published by the
Commission on issues relating to the separation of Aboriginal and
Torres Strait Islander children from their families.

The Commission finalised the report of the National Inquiry into the
Separation of Aboriginal and Torres Strait Islander Children from their
Families (Bringing them home) in 1997. The report contains much
material which addresses the arguments that were put forward by
governments in submissions to the National Inquiry. In its response to
the recommendations of the report, the Commonwealth has continued
to rely on arguments that were rejected in Bringing them home.

The Commission conducted a follow-up project from December 1997
to June 199% to collate the various governmental responses to Bringing
them home.” The project’s objectives were to explain the findings and
recommendations of the report to governments; facilitate inter-
governmental coordination and communication in responding to the
recommendations of the report, most of which were directed to
governments; and facilitate communication and mutual assistance
between governmerﬁs and the National Indigenous Working Group on
Stolen Generations.” The report of the follow-up project was published
by the acting Aboriginal and Torres Strait Islander Social Justice
Commissioner as Chapter 5 of the Social Justice Report 1998.

In addition to reporting on governmental responses to Bringing them
home, the Social Justice Report 1998 evaluated the political, media,
public and church responses to the report in the 12 months following its
release. The report highlighted the aftermath of the National Inquiry
and the report for Indigenous people, and considered the variety of
reactions from non-Indigenous people.

The Commission has provided copies of Bringing them home and the
Social Justice Report 1998 to the Senate Committee for this inquiry.
This submission does not duplicate the material in those reports.
Consequently, this submission should be read in conjunction with
those reports.

The project was undertaken by Dr David Kinley, with funding from the Stegley Foundation and
the Australian Youth Foundation.

For further information on these objectives, see Acting Aboriginal and Torres Strait Islander
Social Justice Commissioner, Social Justice Report 1998, HREOC, Sydney, 1999, pp95-98
(hereafterSocial Justice Report 1998).



1.9

This submission is divided into the following sections:

1) Introduction;

2) Comments on the Commonwealth’s response to particular
recommendations of Bringing them home,;

3) Comments on the federal Government’s submission to this inquiry;
and

4) Recent international comparisons.



2.1

2.2

Comments on the Commonwealth’s response to the
recommendations of Bringing them home

This section identifies principles for evaluating the adequacy of the
Commonwealth’s response to the report's recommendations. It also
considers  the Commonwealth’s response to particular
recommendations of Bringing them home. The Commission has
chosen to comment only on recommendations in relation to which
there have been developments since the publication of the Social
Justice Report 1998, or where there is a continued misunderstanding
about the scope and purpose of a recommendation.

This section should be read in conjunction with section 3 of this
submission, which examines those aspects of the Commonwealth’s
submission to this inquiry which respond to recommendations of the
report. It should also be read in conjunction with Chapter 5 of the
Social Justice Report 1998, which provides a detailed analysis of all
governmental responses to the recommendations as at 1998-99.

Principles for evaluating the adequacy of the government’s
implementation of the recommendations of Bringing them
home

2.3

The Commission identifies the following principles against which the
adequacy of the Commonwealth’s response to Bringing them home
can be measured:

a) National coordination: ensuring national coordination between
governments and departments in the implementation and
monitoring of the recommendations;

b) The human rights framework: addressing the recommendations
of Bringing them home within a human rights framework; and

c) Indigenous participation: ensuring the effective participation of
Indigenous people, particularly members of the stolen generations,
in the implementation and monitoring of the recommendations.

a) National coordination

2.4

2.5

The recommendations of Bringing them home require action from
many governmental agencies across all levels of government (as well
as other agencies, such as the churches).

An effective response to the recommendations cannot be achieved
without national coordination. Such a response will ensure that
recommendations are not ignored because of claimed demarcations of
responsibility among governments or agencies.



2.6

2.7

The acting Aboriginal and Torres Strait Islander Social Justice
Commissioner explained in the Social Justice Report 1998:

Collectively, the National Inquiry’s recommendations are concerned to protect
and promote the human rights of those people affected by the policies and
practices of the separation of Indigenous children from their families. To meet
this goal, or indeed, even to strive towards it, requires national coordination
and leadership. Under a federal system of government such as we have in
Australia, these needs are ever present and exist across a wide spectrum of
areas.

The need for a nationwide concerted effort in the areas covered by the
National Inquiry is emphasised by the complexity of the separation or division
of responsibilities. While, for instance, responsibilities for education and
health are shared between the Commonwealth, States and Territories,
responsibility for record-keeping and access resides separately with each
jurisdiction; that for juvenile justice and welfare lies with the States and
Territories, and the Commonwealth has ‘special’ responsibility for Indigenous
people under s 51(26) of the Constitution (the races power), as well as for
Australia’s international human rights obligations by way of its Executive
power to ratify treaties and its power to ‘incorporate’ them into domestic law
under s 51(29) of the Constitution.

An especially powerful message to be drawn from this is that without inter-
governmental cooperation, information exchange and coordination, the
States and Territories, in particular, will be left uncertain as to how to co-
ordinate their responses with those of the Commonwealth in order to
maximise effect and efficiency. Consequently, as related in this report time
and time again, the States and Territories are simply unwilling or unable to
make commitments in respect of national legislation or in the big spending
areas of health and Link-Up type services, where the Commonwealth has
indicated its commitment.

In the end, for the lack of adequate national and cross-government
cooperation, we might not only lose those initiatives that wholly or largely
depend on such concerted action, we might devalue many well-intended
initiatives as are outlined in the text of this Report, that have been taken by
individuat| governments. That would surely be a tragedy as well as an
injustice.

The Commission notes that all levels of government have previously
acknowledged concerns about the lack of coordination in the delivery
of services to Indigenous people. This is demonstrated by the Council
of Australian Government’'s (COAG) adoption in 1992 of the National
Commitment to improved outcomes in the delivery of programs and
services for Aboriginal peoples and Torres Strait Islanders® (the
framework agreement). This framework agreement establishes guiding
principles for all levels of government, including:

Social Justice Report 1998, pp145-46.
Council of Australian Governments, National Commitment to improved outcomes in the

delivery of programs and services for Aboriginal peoples and Torres Strait Islanders, COAG,
Perth, 1992.



2.8

2.9

2.10

4.4 effective coordination in the formulation of policies, and the planning,
management and provision of services to Aboriginal peoples and Torres
Strait Islanders by governments to achieve more effective and efficient
delivery of services, remove unnecessary duplication and allow better
application of the available funds; and

4.5increased clarity with respect to the roles and responsibilities of the
various spheres of government througEI greater demarcation of policy,
operational and financial responsibilities.

National leadership is needed to ensure a coordinated response
across governments. The Commission notes that the Commonwealth
has stated in its response to the recommendations of the report that:

The majority of the 54 recommendations are directed to the states and
territories, some to the Commonwealth and some to non-government
organisations involved in the separation of children from their families.

Twenty nine of the recommendations are directed to COAG, eight are
directed jointly to the Commonwealth, state and territory governments
and four are directed to the Commonwealth only. In other words, 41 of
the 54 recommendations directly involve the Commonwealth.

The Commission also notes the Commonwealth’s comments that
primary responsibility for policies of forcible removal rests with the
States and the churches, and that ‘the Commonwealth government’s
response (a $63m package) to the HREOC report recommendations...
has been far more compreﬁensive and substantive than the response
of any other government.™ The Commission is of the view that the
adequacy of the Commonwealth’s response is best measured by
assessing the redress provided against the harm done, rather than by
highlighting the paucity of redress from other sources, or by attempting
to transfer responsibility to other (state and church) authorities.

2.11

The Commission recommends that the Committee adopt the
requirement of national coordination between governments as a
key measure of the adequacy and effectiveness of the
government’s response to the recommendations of Bringing them
home.

ibid, p5.

Senator John Herron, Commonwealth Government response to Bringing them home, included
as Appendix 1 in Federal Government Submission, Senate Legal and Constitutional
References Committee Inquiry into the Stolen Generation, March 2000, p6 (hereafter Federal
Government Submission, Stolen Generation Inquiry).

ibid, Executive Summary, pii.




b)

2.12

2.13

2.14

2.15

The human rights framework

The analysis, conclusions and recommendations of Bringing them
home are informed by human rights principles and Australia’s
international obligations.

Section 3 of this submission notes that the Federal government’s
submission to this inquiry does not address the human rights issues
raised in Bringing them home. Section 4 provides examples of practice
in other nations, whereby human rights principles have been accepted
as forming the basis of government responses to violations of human
rights.

As stated in my Social Justice Report 1999:

There are several layers of accountability that we should expect in the
delivery of services to Indigenous peoples. Accountability should be expected
in every aspect of service delivery from the federal government, state/territory
and local governments as well as from Indigenous organisations...

A... significant type of accountability of the federal government is to the
international community through the upholding of human rights standards and
compliance with treaties to which Australia is a signatory. These instruments
reflect minimum standards of behaviour commonly accepted by the
international community.

A response to the recommendations of Bringing them home that does
not address the human rights dimensions cannot be seen as adequate
or effective.

2.16

The Commission recommends that the Committee adopt
compliance with international human rights standards as a key
measure of the adequacy and effectiveness of the government’s
response to the recommendations of Bringing them home.

2.17

Indigenous participation

It is crucial that Aboriginal and Torres Strait Islander people, and
particularly those directly affected by past forcible removal policies, are
directly involved in the implementation and monitoring processes. The
recommendations in Bringing them home were designed so that
governments would genuinely involve and negotiate with Indigenous
community organisations and representative bodies.

Aboriginal and Torres Strait Islander Social Justice Commissioner, Social Justice Report 1999,
HREOC, Sydney, 2000, pp9, 13 (hereafter Social Justice Report 1999).




2.18

2.19

2.20

COAG’s framework agreement acknowledges that in attempting to
improve the effectiveness of service delivery to Indigenous people, the
following issues are of primary importance:

4.1 empowerment, self-determination and self-management by
Aboriginal peoples and Torres Strait Islanders;

4.2 economic independence and equity being achieved in a manner
consistent with Aboriginal and Torres Strait Islander social and cultural
values;

4.3 the need to negotiate with and maximise participation by Aboriginal
peoples and Torres Strait Islanders through their representative bodies,
including the Aboriginal and Torres Strait Islander Commission,
Regional Councils, State and Territory advisory bodies and community-
based orgaﬂlsations in the formulation of policies and programs that
affect them.

As stated in my Social Justice Report 1999:

(These)... principles are also measures of accountability. They reflect
Australia’s international human rights obligations, which require governments
to provide services and redress Indigenous disadvantage in a manner that EI
culturally appropriate, non-discriminatory and with adequate consultation.
This is to ensure the effective participation of Indigenous peoples, particularly
in the design and delivery of services that affect them...

Indigenous people [must] be able to fully participate in decisions that affect
them.... [It is] a yardstick of best practice which governments must comply
with if they are to ensure greater efficiency in service delivery...

Indigenous people have continually expressed the importance of this
principle, as well as reiterating the fact that we are, like all Australians,
entitled by right to participate in decisions that affect us. The requirement of
participation and adequate consultation is a principle that underpins the
National commitment to improved outcomes in the delivery of programs and
services for Aboriginal peoples and Torres Strait Islanders.

Yet despite the apparent acceptance of the importance of this principle
governments continue in most instances to act in a manner that conceives of
it as aspirational rather than essential. The consequence of this is that
Indigenous perspectives and concerns are able to be dismissed or
outweighed when there is a contrary or competing set of interests.

In formulating its response to the recommendations of Bringing them
home, the Commonwealth does not appear to have consulted
adequately with Indigenous people, including representatives of the
stolen generations:

10
11

12

COAG, op. cit., p5.

On the meaning of adequate consultation see Jonas, W., Consultation with Aboriginal people
about Aboriginal heritage, AGPS, Canberra, 1991.

Social Justice Report 1999, pp16-17.



In the process of formulating the Commonwealth Government’s response,
ATSIC staff attended the single Interdepartmental Committee meeting
convened on 22 July 1997 to discuss the response. ATSIC staff were also
involved in a number of bilateral discussions with staff of the Department of
Prime Minister and Cabinet. The ATSIC Board, however, was never formally
or directly consulted, though according to Senator Herron, ‘the tter was
raised at a number of ATSIC Board meetings when | was present’..

2.21

The Commission recommends that the Committee adopt the
principle of effective participation of Indigenous people in
decisions that affect them as a key measure of the adequacy and
effectiveness of the government’s response to the
recommendations of Bringing them home.

Comments on the implementation of specific
recommendations of Bringing the home

Recommendation 1 — Recording testimonies

2.22

2.23

Recommendation 1 of Bringing them home reads:

That the Council of Australian Governments ensure the adequate funding of
appropriate Indigenous agencies to record, preserve and administer access
to the testimonies of Indigenous people affected by the forcible removal
policies who wish to provide their histories in audio, audio-visual or written
form.

In announcing the Commonwealth’s response to Bringing them home,
Senator Herron stated:

I have been profoundly moved by the stories of the Indigenous people, but
like many others | also wanted to hear from others involved in the process.
Why did they do it? What did they feel? | think it is important that the
missionaries and administrators of the time, the police and hospital workers,
and the adoptive and foster parents, are also able to tell their stories. For a
complete understanding we need to know their motivations and their
perceptions as well.

We will attempt to facilitate this rounded history. The National Library of
Australia is uniquely placed to undertake this role through its well established,
professional and highly regarded oral history programme. We have therefore
asked the National Library to investigate the feasibility of a comprehensive
oral history project to collect the storie&of Indigenous people and others
involved in the process of child removals.

13
14

Social Justice Report 1998, p106.
Senator John Herron, Commonwealth Government response to Bringing them home, op. cit.,
p7.
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2.24

2.25

2.26

2.27

2.28

The Commission welcomes the initiative to record the stories of all
people involved in the removal policies of the past. However, the
Commission is concerned that this approach misinterprets the purpose
of this recommendation.

As stated in Bringing them home:

In the immediate future... the primary need is to enable people to tell their
stories, to have them recorded appropriately and to enable the survivors to
receive counselling and compensation. The experience of the Shoah
Foundation and of this Inquiry is that giving testimony, which iﬁxtraordinarily
painful for most, is often the beginning of the healing process.

Recommendation 1 acknowledges that the stories of forcible removal
are the life stories of many Indigenous Australians. The
recommendation is aimed at ensuring that Indigenous people are able
to tell their stories and have them acknowledged in an appropriate
manner, with appropriate support.

Accordingly, the Commission suggested that the stories of those
affected should be recorded in the following manner:

For this reason the recording of testimonies needs to be done in or near each
individual’s community and by expert Indigenous researchers. Counselling or
ready referral to counselling services must be available. Therefore
appropriate agencies are likely to include Indigenous family tracing and
reunion agencies and ﬁf_]e language, culture and history centres proposed
elsewhere in this report.

The National Library of Australia is not an ‘appropriate Indigenous
agency’ to administer and control the recording of the testimonies of
those affected by the forcible removal policies. The National Library
initiative, while valuable, is inadequate as the sole response to this
recommendation.

Recommendation 2 — Procedure for implementation

2.29

2.30

Recommendation 2 of Bringing them home sets out a four-tiered
procedure for implementation and ongoing monitoring and evaluation
of the recommendations of the report.

The first element requires that COAG establish a working party to
develop a process for the implementation of the Inquiry’s
recommendations and to receive and respond to annual reports on the
progress of implementation.

15
16

Bringing them home, HREOC, Sydney, 1997, pp21-22.
ibid, p22.



11

2.31

2.32

2.33

2.34

2.35

2.36

2.37

The second component is that the Commonwealth fund the
establishment of a National Inquiry audit unit within the Commission to
monitor the implementation of the Inquiry’s recommendations and
report annually to COAG on the progress of implementation. The third
element, for the Aboriginal and Torres Strait Islander Commission
(ATSIC) to fund peak Indigenous organisations to provide submissions
to the HREOC National Inquiry audit unit; and fourth, for the
Commonwealth, State and Territory governments to report annually to
the audit unit. The Federal government has not favoured the audit unit
approach arﬁ accordingly the recommendation has not been
implemented.

In accordance with the first aspect of the recommendation, the issue of
monitoring was referred to the Ministerial Council for Aboriginal and
Torres Strait Islander Affairs (MCATSIA). On 15 August 1997,
MCATSIA agreed to establish a working group to make
recommendations on regular monitoring and reporting processes.

The MCATSIA working group first met on 29 July 1999 to examine
possible mechanisms for the coordination and monitoring of the
implementation of government responses to Bringing them home. It
was also to make recommendations for consideration by Ministers at a
MCATSIA meeting in September that year.

The Commission notes that the effective monitoring of implementation
of the recommendations involves two essential elements. The first is to
put into place mechanisms that will permit implementation to be
monitored. The second, and more fundamental, element concerns the
nature of implementation, namely:

What it is (and who decides wat it is), how is it measured, and how different
interpretations are dealt with.

The Commission is of the view that the current arrangement with
MCATSIA is insufficient, and does not adequately address these
issues.

The Commission notes that the MCATSIA working group did not meet
until more than two years after the release of the report, and has only
met once more since that time. This delay and infrequency in meeting
are unacceptable as a response to the recommendation. They indicate
that little priority is being given to the scrutiny of implementation, and
that there is an underlying lack of commitment to the continuing issues
and needs of Indigenous people forcibly removed from their families.

Of greater concern, however, is that the current arrangement with
MCATSIA provides that the sole source of monitoring of government

17
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Social Justice Report 1998, p163.
ibid., p144.
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2.38

2.39

2.40

2.41

implementation is by a ministerial council of government. The
MCATSIA process:

e amounts to information sharing among governments, and
accordingly, lacks an evaluation component;

* is not transparent in its operation;

 does not provide an appropriate avenue for peak Indigenous
organisations and members of the stolen generation to raise
concerns regarding the implementation of the recommendations;
and

» does not compel governments to provide detailed information on
their progress.

In no way can the MCATSIA Working Group process be regarded as
effectively monitoring implementation of the recommendations.

The &?mmission notes that MCATSIA released a status report in
1999.7 This status report refers to the criticism in the Commission’s
follow-up project regarding the lack of adequate national and cross-
government coordination, and acknowledges that ‘there has also been
criticism on_this issue from members of the Senate’s Estimates
Committee’.™ The status report raises the need for developing
processes which maximise transparency and offer the opportunity for
regular review by the broader community, as well as considering the
participation of Indigenous community groups that deal with issues
relating to the stolen generations.

MCATSIA'’s status report suggests that the coordination and monitoring
process could be facilitated through:

e astanding item at MCATSIA;

< annual reporting by jurisdictions; or

e community-based monitoring groups (membership would include
representatives from agencies which deal with issues addressed in the
Bringing them home report).

The MCATSIA report also states that the Commonwealth’s funding
initiatives all relate to services which State/Territory Government
agencies have responsibility for administering or coordinating. It
suggests that:

The development of direct funding agreements, co-operative funding models
and integrated service delivery models between the Commonwealth and
State/Territory jurisdictions provide the opportunity to put existing

19
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Ministerial Council for Aboriginal and Torres Strait Islander Affairs, 1999, Status report on
jurisdictional responses to Bringing them home (Appendix 4 in Federal Government
Submission, Stolen Generataion Inquiry).

ibid, p5.

id.
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2.42

2.43

infrastructure and services to best effect in conjunction with new service
initiatives, and to ensure that there is no duplication or overlap in service
provision...

Mechanisms to facilitate enhanced co-ordination and collaboration of funding
parties and service deliverers could include:

» informal agreements through Ministerial correspondence;

« memorandums of understanding establishing a partnership between key
stakeholders; and

« the use of existing bilateral frameworks, such as the National
Commitment to Improved Outcomes in the Delivery of Eiograms and
Services for Aboriginal Peoples and Torres Strait Islanders.

The Commission considers that MCATSIA’s proposal that monitoring
be dealt with through a standing item at MCATSIA, or that there be
informal agreements to facilitate coordination and collaboration
‘through Ministerial correspondence’ do not address the concerns
raised above.

The starting point for developing an appropriate mechanism for
responding to the recommendations is recommendation 2 of Bringing
them home. Any other approaches to monitoring should provide for a
standard of monitoring that at least matches the level provided in that
recommendation.

Recommendation 5a — Acknowledgment and apology (Australian
Parliaments)

2.44

2.45

2.46

Recommendation 5a of Bringing them home states:

That all Australian Parliaments

1) Officially acknowledge the responsibility of their predecessors for the
laws, policies and practices of forcible removal,

2) Negotiate with the Aboriginal and Torres Strait Islander Commission a
form of words for official apologies to Indigenous individuals, families and
communities and extend those apologies with wide and culturally
appropriate publicity, and

3) Make appropriate reparation as detailed in the following
recommendations.

There remain just two jurisdictions in which the Parliament has not
apologised - the Commonwealth and the Northern Territory. In both
cases the reason given for not doing so is the notion that today’s
generations should not be held responsible for the wrongs of former
generations.

The Prime Minister stated in his speech opening the Australian
Reconciliation Convention in Melbourne on 26 May 1997 that

22

ibid., p7.
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2.47

2.48

Australians of this generation should not be required to accept guilt and
blame for the past actions and policies over which they had no control'.
However, this overlooks ‘a fundamental and enduring ture of Australian
democracy — namely continuing responsible government.

On 26 August 1999, a motion of regret was passed in both houses of
the federal Parliament, acknowledging past injustices suffered by
Indigenous Australians. The motion reads:

That this House:

(a) reaffirms its wholehearted commitment to the cause of reconciliation
between Indigenous and non-Indigenous Australians as an important
national priority for Australians;

(b) recognising the achievements of the Australian nation commits to work
together to strengthen the bonds that unite us, to respect and appreciate
our differences and to build a fair and prosperous future in which we can
all share;

(c) reaffirms the central importance of practical measures leading to practical
results that address the profound economic and social disadvantage
which continues to be experienced by many Indigenous Australians;

(d) recognises the importance of understanding the shared history of
Indigenous and non-Indigenous Australians and the need to acknowledge
openly the wrongs and injustices of Australia's past;

(e) acknowledges that the mistreatment of many Indigenous Australians over
a significant period represents the most blemished chapter in our
international history;

(f) expresses its deep and sincere regret that Indigenous Australians
suffered injustices under the practices of past generations, and for the
hurt and trauma that many Indigenous people continue to feel as a
consequence of those practices; and

(g) believes that we, having achieved so much as ﬁ]nation, can now move
forward together for the benefit of all Australians.

The Commission believes that it is up to members of the stolen
generations to determine whether this statement of regret is sufficient.
We note, however, that there was a lack of consultation on the wording
of the motion, and that it does not satisfy recommendation 5a of
Bringing them home. Policies and practices of forcible removal are not
mention and the Prime Minister has described the motion as
‘generic’.

Recommendation 10 — Genocide convention

2.49

Recommendation 10 states ‘that the Commonwealth legislate to
implement the Genocide Convention with full domestic effect.’

23
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Social Justice Report 1998, p113.

Hansard, House of Representatives, 26 August 1999, p9205.

The Commission also notes that the assertion in the Federal government’s submission to this
inquiry that ‘the Prime Minister moved a motion... officially acknowledging the responsibility of
the Parliament’s predecessors for past laws, policies and practices in separating Indigenous
children from their families’ is incorrect: Federal Government Submission, Stolen Generation
Inquiry, p29.
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2.50

2.51

2.52

The Commission notes that this Committee is currently conducting a
separate inquiry into the Anti-Genocide Bill 1999. The Commission has
made a submission to that inquiry which calls for the passage of the
Anti-Genocide Bill, with amendments.

The purpose of implementing Australia’s obligations under the
Convention on the Prevention and Punishment of the Crime of
Genocide is to ensure that at no time in the future will such a crime be
tolerated in Australian law. As stated in the Social Justice Report 1998:

The enactment of legislation by the Commonwealth to give effect to the
Genocide Convention... would constitute an important part of official
recognition and acceptance in Australia of the fact that the separation policies
of the past are over and will not be repeated. There are not now, nor have
there been, any sound reasons not to enact such legislation following
Australia’s ratification of the Genocide Convention in 1948. Indeed, such
legislation would appear to be required to comply with constitutional
convention in Australia, which dictates that ratification only occurs once
domestic law is brought into line with the requirements of the international
instrument being entered into.

In its response, the only reason provided by the Commonwealth Government
for its decision not to enact such legislation amounts to a non sequitur. Its
proposition that in the Kruger case™ ‘the High Court rejected assertions that
the Northern Territory law authorised genocide’ fails to address the rationale
behind the recommendation. The point at issue in the recommendation is not
whether past laws governing the forcible removal of Indigenous children from
their families authorised or even effected genocide, but rather that the
enactment of legislation outlawing genocide or any genocidal action in
Australia would help ensure that such an abhorrent phenomenon would not
occuﬁoday or in the future, whether or not one accepts that it occurred in the
past.

Australia is, and has been for over 50 years, in breach of its obligations
under Article 5 of the Convention ‘to enact, in accordance with their
respective Constitutions, the necessary legislation to give effect to the
provisions of the present Convention, and, in particular, to provide
effective penalties for persons guilty of genocide or any of the other
acts enumerated in article I1I".

Recommendation 30 — Establishment of family tracing and reunion
services

2.53

Link-Up has played a vital role in giving support to Indigenous people
affected by policies and practices of forcible removal, and in increasing
public awareness and government action in relation to ongoing issues
faced by the stolen generations. The largest and most established
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Kruger v Commonwealth (1997) 71 ALJR 991.
Social Justice Report 1998, pp139-140.
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2.54

2.55

2.56

2.57

Link-Ups are in New South Wales and Queensland. Although funded
through a combination of ATSIC and state government funds, Link-Ups
play an important role as Indigenous-controlled community
organisations perceived as being separate from government,
particularly considering the history of government intervention in the
lives of many of their clients.

Recommendation 30 of Bringing them home calls upon COAG to
‘ensure that Indigenous community-based tracing and reunion services
are funded in all regional centres with a signifi%ant Indigenous
population’. No such action has been taken by COAG.

The Commonwealth allocated $11.25 million over four years ‘to expand
the existing New South Wales and Queensland services and to
establish similar services in other jurisdictions’.* These funds are being
administered by ATSIC.

At the stage of the follow-up project, the Commission had major
concerns about the process of establishing new Link-Up services:

Outside the New South Wales and Queensland institutions, Link-Up services
are mostly provided by Aboriginal or Aboriginal and Torres Strait Islander
Child Care Agencies. This is far from ideal, as such bodies do not have the
funds, personnel or expertise to undertake such a task. The objects of such
bodies are, in any case, not necessarily suited for the specific task of
providing tracing and reunion services to people affected by separation
policies. Such people are now almost invariably adults, even if their relevant
experiences occurred when they were children, and therefore the work of a
child care agency is ill-suited to their needs. Indeed, it would seem that this
very mismatch is one of the reasons why State and Territory governments
have not funded them to provide tracing and reunion services.

In some jurisdictions, a Link-Up type service is provided from within a
government agency. This is currently the case in South Australia (through
the Department of Human Services) and temporarily at least, in Tasmania
(through the officer currently employed in the Department of Health and
Community Affairs). Debates as to whether it is appropriate to provide such
services from within government rather than independent of itlﬁre being
pursued with vigour in both South Australia and Western Australia.

These concerns remain. Even though the Commonwealth has
repeatedly stated that it is responding to the ‘key conclusion’ in
Bringing them home ‘that assisting family reunions is the most
significant and urgent need of separated families’, at 31 December
1999, only $3.738 million of the $11.25 million allocated had been
spent on Link-Up services. Western Australia still does not have a Link-
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Social Justice Report 1998, p128.

Federal Government Submission, Stolen Generation Inquiry, p7.
Social Justice Report 1998, p130.
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2.58

Up service and the service in Sotﬂh Australia has only been fully
operational since 1 December 1999.

It is crucial that funding for Link-Up services be assigned to appropriate
Indigenous—run community organisations, and that the money be
specifically designated and monitored so that it directly benefits
Indigenous people affected by forcible removal.

Recommendations 33 - 36 - health, counselling, well-being and
parenting skills

2.59

2.60

2.61

The findings of Bringing them home highlighted the often debilitating
physical and mental health issues faced by those Indigenous people
affected by past policies and practices of forcible removal. These
include immediate and long-term effects of separation for the stolen
generations, and the ongoing issues also facing their descendants and
communities.

The Commonwealth’s response to the health issues raised in Bringing
them home constitutes by far thedargest portion of its total response.
At $39.15 million over four years,™ it comprises significantly more than
half of the response package. This amount was distributed across
three principal initiatives:

* engagement and training of 50 new counsellors ‘to assist those affected
by past EE—]olicies and for those going through the reunion process’ ($16
million);

e expansion of ‘network of regional centres for emotional and sqcial well
being, giving counsellors professional support and assistance’,”= with the
addition of 3 centres (planned, one each, for New South Wales,
Queensland and Western Australia) to the 11 existing centres ($17.25
million); and

¢ further development of Indigenous family support and parenting programs
funded through the Health and Family Services Portfolio ($5.9 million).

Commonwealth and state and territory governments have shared
responsibility for health issues, and the Commonwealth has now
concluded Aboriginal and Torres Straitéslander Health Framework
Agreements with every state and territory.

31
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Commonwealth Government, Progress Report on Implementation of Commonwealth
Government Response, 31 December 1999, pl ( Appendix 2, Federal Government
Submission, Stolen Generation Inquiry).

See further, Senator Herron’s Budget Statement, 12 May 1998, p.107.

Senator Herron, Commonwealth Government response, op. cCit., p4.

ibid.

Social Justice Report 1998, ppl132-133.

The last of which was concluded with the Northern Territory in April 1998. The process of

securing all 8 agreements took approximately two years. Typically, each agreement is
between the State/Territory Minister for Health, the Commonwealth Minister for Health,
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2.62

2.63

2.64

2.65

2.66

These agreements, like the COAG National Framework from which
they have emerged, aim to achieve a health system that is more
accessible and responsive to the needs of Aboriginal and Torres Strait
Islander peoples, as well as more appropriate services, better linkages
between heath services and measurable outcomes.

The agreements also envisage:

* joint planning processes which allow for full and formal Aboriginal
and Torres Strait Islander participation in decision-making and
determination of priorities;

* improved cooperation and coordination of current service delivery
by all spheres of Government, including both Aboriginal and Torres
Strait Islander specific services and mainstream services; and

* increased clarity in the roles and responsibilities of the key
stakeholders.

The 50 additional counsellors provided for in the Commonwealth’s
response are being distributed on a state by state basis under the
Aboriginal and Torres Strait Islander Health Framework Agreementksﬂ
At 31 December 1999 fewer than half of the positions had been filled.

As with the provision of Link-Up services, it is crucial that funding
allocated specifically for counsellors for Indigenous people forcibly
removed from their families are accessible to those affected. This is
not just about location, but also about the appropriateness of the
counsellors who are appointed.

There is also concern at the dire need for mental health services in the
wider Aboriginal community. Funds specifically allocated to support
members of the stolen generations ought not become subsumed into
more general programs to meet these needs.

Recommendation 42 — Social Justice

2.67

Recommendation 42 provides ‘that to address the social and economic
disadvantage that underlie the contemporary removal of children and
young people’ there be developed and implemented a social justice
package for Indigenous families and children, and that those
recommendations of the Royal Commission into Aboriginal Deaths in
Custody that address underlying issues of social disadvantage be
implemented.

37

Chairperson of ATSIC and the Chairperson of the peak Indigenous community health care
body.

Commonwealth Government, Progress Report on Implementation of Commonwealth
Government Response, op cit., p7.
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2.68

2.69

2.70

The Federal government’s submission to this inquiry notes that ‘the
Commonwealth’s Indigenous policy is based on providing social justice
to indigenous people through addressing key areas of social-economic
disadvantage eg health, housing, education and employment.’

The Social Justice Report 1999 expresses concerns at limitations in
the Commonwealth’s approach, as exemplified by the desired aim of
moving Indigenous people ‘beyond welfare dependency.’ It states:

I am... concerned that in calling for a move away from welfare dependency to
economic empowerment there is little acknowledgment that integral to this
shift is the empowerment of Indigenous Australians through the full
recognition and equal enjoyment of their human rights.

What Indigenous people have consistently called for in the shift from the
welfare mentality of governments is a move to a rights-based approach. As
my predecessor Dr Mick Dodson stated in the 1995 Social Justice Package
proposal:

The time has come for a fundamental shift in public policy in
respect of Australia’s Indigenous peoples... At the basis of this
shift must be the transition, too little understood, from the
administration of_Indigenous welfare to the recognition of
Indigenous rights.EI

Indigenous rights in this context encompass equality or citizenship rights —
rights which apply to all people simply by virtue of being human — as well as
the distinct, collective rights of Indigenous peoples, or identity rights...

The movement away from welfare dependency is integrally linked to the
recognition of the rights of Indigenous peoples. This includes the right to self-
determination, to participate in decisions that affect us, as well aﬁhaving our
cultural practices recognised and protected within Australian law.

Chapter 2 of the Social Justice Report 1999 also sets out Australia’s
human rights obligations to redress the disadvantage faced by
Indigenous people. The following concerns are expressed:

e The grossly disproportionate rates of disadvantage faced by Indigenous
people indicates that they do n&l enjoy the full spectrum of human rights
in a non-discriminatory manner;

¢ Australian governments are obliged under the International Covenant on
Economic, Social and Cultural Rights to demonstrate that they are
providing Indigenous people with minimum essential levels of rights and
are making every effort to use all resources at their disposition to satisfy,
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Federal Government Submission, Stolen Generations Inquiry, p37.

Aboriginal and Torres Strait Islander Social Justice Commissioner, Volume 1: Indigenous
social justice: Strategies and recommendations, HREOC, Sydney 1995, p5.

Social Justice Report 1999, pp6-7.

ibid, p56.
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2.71

as a matter of priority, these minimum obligations. Aystralia does not
attach sufficient priority to redressing this disadvantage; ~and

« Government funding and programs aimed at redressing Indigenous
disadvantage ‘are clearly not sufficient to raise Indigenous people to a
position of equality within Australian society. International human rights
principles provide justification for giving higher priority to Indigenous
disadvantage and for taking steps, or furthg] steps, to redress this
disadvantage and achieve equality of outcome.’

The Commission notes that one of the four national strategies for
reconciliation identified in the Roadmap to Reconciliation by the
Council for Aboriginal Reconciliation is aimed at redressing Indigenous
disadvantage. The Roadmap for Reconciliation provides a further
opportunity for the government to commit to the process envisaged in
recommendation 42 of Bringing them home.

Recommendations 43 - 53: National framework and standards
legislation

2.72

2.73

2.74

2.75

Bringing them home recommended the introduction of two forms of
national legislation (in addition to legislation that implements the
Genocide Convention). First, national framework legislation which
would have the object of promoting self-determination through
consultation and cooperation between governments and Indigenous
peoples at community and regional levels in respect of the
development and implementation of policy and legislation. Second,
national standards legislation which would establish minimum and/or
‘best practice’ standards in government/Indigenous community
interrelations in respect of policy and legislative initiatives.

The specific areas covered under both proposals are broadly the same
- namely, child welfare or care and protection, adoption, family law and
juvenile justice.

There has been no consensus among Australian governments to
pursue national legislation. The Commonwealth stated in its
December 1997 response to the recommendations:

for the Commonwealth to seek to override the legislative and related
responsibilities of the states and territories in se circumstances would, |
believe, be counter-productive for all concerned.

The Commonwealth government also noted that:

It was agreed at the August 1997 meeting of MCATSIA that this is a matter
for the States and Territories and Commonwealth intervention would be
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ibid, pp57-58.
ibid, p63.
Senator John Herron, Commonwealth Government Response, op. cit., p10.
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2.76

2.77

2.78

2.79

2.80

2.81

inappropriate. Ministers resolved that in developing their responses to the
Report, jurisdictions will consider the incorporation of appﬁ)priate principles
and standards in relation to relevant policies and programs.

The Commission does not consider this an adequate response to the
recommendations. In particular, there are three concerns with this
approach:

* It interprets the recommendations as requiring the Commonwealth
to override state and territory laws, which is not necessarily so;

* If national legislation did override a state or territory law, it would do
so with good reason, namely to ensure compliance with Australia’s
international obligations; and

* An approach which leaves it to states and territories to incorporate
these standards as appropriate into their policies and programs
provides opportunity for the importance of these standards to be
diminished (as demonstrated by mandatory sentencing laws in the
Northern Territory and Western Australia).

Rather than requiring that the Commonwealth overrides state and
territory laws, the recommendations suggest that the Commonwealth
lead in the establishment of agreed frameworks and minimum and/or
best practice standards.

Only when states or territories deviate from these minimum standards
or do not comply with the agreed frameworks could the Commonwealth
role be seen as imposing on or overriding the states or territories. The
Commission’s view is that, in the circumstance where state or territory
laws do not meet minimum standards, it is required that the
Commonwealth override them.

As stated in my Social Justice Report 1999, in the context of
mandatory detention laws, states and territories ‘do not have unfettered
power to Egltroduce laws that further disadvantage Indigenous
Australians.’

The minimum standards suggested in the recommendations would
implement Australia’s international human rights obligations in
domestic law. The obligation to ensure consistency with Australia’s
international obligations lies with the federal government, which is
accountable for failures of the states to comply with these obligations.

As the Committee on the Elimination of Racial Discrimination stated in
1994:

45
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ibid, p37.
Social Justice Report 1999, p169.
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2.82

2.83

2.84

2.85

2.86

Although the Commonwealth government is responsible for ratifying
international human rights instruments, the implementation of their provisions
requires the active participation of the states and territories which have
almost exclusive jurisdiction over many of the matterE£| covered by the
Convention and cannot be compelled to change their laws.

As a consequence of this, and in relation to the treatment of
Indigenous Australians, the Committee expressed the view that:

The Commonwealth Government should undertake appropriate measures to
ensure the harmonious application %the provisions of the Convention at the
federal and state and territory levels.

In its recent consideration of Australia’s 10", 11" and 12™ periodic
reports the Committee reiterated this concern. The Committee
expressed:

concern and reiterates its recommendation that the Commonwealth undertake
appropriate measures to ensure the consistent application of the provisions of the
Convention, in accordance with Article 27 of the Vienna Convention on the Law of
Treaties, at all levels of government, including states and territories, and if necessary
by calling on its power teaoverride territory laws and using its external affairs power

with regard to state laws.

Complying with these human rights obligations should not be left to the
discretion of states and territories. As the recent debates on the
mandatory sentencing laws of the Northern Territory and Western
Australia demonstrate, states or territories will not always ensure that
their laws comply with these human rights obligations.

Recommendation 53 includes the following standards for juvenile
justice:

* Rule 13: Custodial sentences to be an option of last resort, with
appropriate non-custodial options to be available;

* Rule 14: The sentencer must take into account the best interests of
the child, and ensure that removal is to be a last resort; and

 Rule 15: Where a custodial sentence is necessary, the sentence
must be for the shortest appropriate period of time. No child is to be
given a mandatory sentence.

The mandatory detention laws in the Nortlefrn Territory and Western
Australia breach each of these standards.™ Such laws would breach
the national standards legislation proposed in recommendation 53.
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Committee on the Elimination of Racial Discrimination, Concluding observations on Australia,
19 April 1994, UN Doc A/49/18, para 542.

bid, para 547.

Committee on the Elimination of Racial Discrimination, Concluding observations on Australia,
24 March 2000, Un Doc CERD/C/56/Misc.42/rev.3, para 6.

See further, Social Justice Report 1999, Chapter 5; Human Rights and Equal Opportunity
Commission, Briefing paper on mandatory sentencing, August 1999. The Commission notes
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that the agreement between the Commonwealth and the Northern Territory in April 2000
regarding the Territory’s mandatory sentencing laws does not address these concerns: see
further, Human Rights and Equal Opportunity Commission, ‘Mandatory sentencing in the NT:
some positive reforms but profound disappointment’, Media Release, 10 April 2000.
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3.1

3.2

3.3

3.4

3.5

3.6

Comments on the Federal government’s submission to
this inquiry

The Federal government made a submission to this inquiry in March
2000. The submission states that in ‘considering the findings and the
recommendations of the BTH report, and an appropriate response to
them, it is important ﬁnote a number of key assumptions on which the
report is based. The submission then rejects various
recommendations of the report, on the basis of alleged flaws in the
‘key assumptions’ that were identified by the government.

The Federal government’s submission constitutes a further response to
several recommendations of Bringing them home. It extends beyond
the scope of the government’s previous response of December 1997.

Arguments used by the Federal government to support its rejection of
Bringing them home recommendations are deeply flawed. The Federal
government submission either misrepresents or does not fully
comprehend the methodology and recommendations of Bringing them
home.

Consequently, the government submission reveals serious
inadequacies in its response to the recommendations of the report.

In this section, the Commission indicates how the government
submission misrepresents the methodology of Bringing them home. It
then examines the response of the government to the following
recommendations of Bringing them home:

« Recommendations 3 and 4: Components of reparations, and
claimants; and
* Recommendations 14 — 20: Compensation issues.

In particular, the Commission highlights the following aspects of the
government’s submission:

(a) Compensation through litigation;

(b) The principle of reparations;

(c) Standards of the day and international human rights standards;
(d) Forcible removal as genocide;

(e) Forcible removal as racial discrimination; and

() Compensation.

51

Federal Government Submission, Stolen Generation Inquiry, p2.
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The methodology of Bringing them home

3.7

3.8

3.9

3.10

3.11

3.12

The Commission is concerned that the Federal government’s
submission misrepresents the methodology of Bringing them home in a
number of ways.

In particular, the government submission asserts that Bringing them
home:

a) Was not based on a critical appraisal of the claims put to the
Inquiry, and failed to elicit the views of tho involved in
administering the policies and practices in question;*~Accordingly, it
argues that ‘thedeport tends to present only one side of the
historical record.’

b) has contributed to ‘a simplistic concept of a ‘stgfn generation”mb
creating an ‘emotive’ image of forcible removal;

c) does not distinguish between the various rﬁ?sons for separation,
some of which would today be seen as valid;>*and

d) overestimates the number of children ‘stolen’ on the basis of
‘uncertain guestimates and shoddy research.’

y

The Commission rejects these assertions.

The government submission also claims that Bringing them home
evaluates removal policies and laws aga'tlglst contemporary standards
rather than the standards of the day.”™ This issue is dealt with
extensively at paras 3.88 — 3.110 below.

That the report is based on uncorroborated evidence and
presented ‘only one side of the historical record’

The suggestion that Bringing them home was not based on a critical
appraisal of the claims put to the National Inquiry misrepresents the
process and methodology of the Inquiry.

It is completely false to suggest that Bringing them home is ‘based’ on
untested claims and evidence of Indigenous people. The conclusions
of Bringing them home are based on a thorough examigjation of
federal, state and territory legislation and official documents™ as well
as a thorough examination of common law and international standards
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ibid, p 111, pp5-12.

Bringing them home, Part 2: Tracing the History, pp25 —150.
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3.13

3.14

3.15

3.16

3.17

3.18

3.19

of the day.EIAs a result of this analysis, Bringing them home found that
removal policies breached common law standards of the day, were
racially discriminatory and genocidal in intent.

The evidence of Indigenous people affected by the removal policies
was useEﬂ to illustrate the resultant harm caused by these laws and
policies.

Ironically, the government’s submission relies extensivelt| on the
uncorroborated testimony of one patrol officer, Colin McLeod,™ and the
unsourced statemerttj of ‘patrol officers and carers in institutions for
‘half-caste’ children.’

The government’s submission is also misleading when it suggests that
the report was based on ‘one side of the historical record’ and failed to
elicit the views of those involved in administering the policies and
practices in question.

Bringing them home was the result of an extensive national inquiry
process. The National Inquiry published an open invitation to anyone
with relevant information on the subject matter to assist. The Inquiry
had no subpoena power, so making a submission or giving evidence to
the Inquiry was voluntary. Everyone who wanted to be heard by the
Inquiry was given the opportunity.

The Commission advertised the Inquiry widely across Australia,
requesting and receiving submissions and public evidence from
federal, state and territory governments, from church and welfare
agencies and institutions, professional experts in the legal and mental
health fields, welfare workers and administrators, Indigenous and other
community organisations. Confidential evidence was taken from over
500 Indigenous people affected by forcible removal and from adoptive
and foster parents.

Significantly, senior officers from every state and territory government
produced voluminous material consisting of the relevant laws, reports
and files covering the history of forcible removals of children in their
respective jurisdictions. These officers also made themselves available
to the Inquiry to discuss particular aspects of the material.

State and territory governments, along with the churches, are ‘the other
side of the historical record.” They were the employers of welfare
workers. As noted above, Bringing them home is based on a lengthy
analysis of the laws and official documents relating to removal policies
that were supplied by each government. Each government accepted
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ibid, Part 4: Reparation, pp247-314.

See for example, Bringing them home, Pt 3: Consequences of Removal, pp151-246.

See for example, Federal Government Submission, Stolen Generation Inquiry, pp6, 12, 23.
ibid, p9.
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3.20

3.21

3.22

b)

3.23

3.24

3.25

3.26

during the Inquiry process that the laws were racially discriminatory and
misconceived.

The Commission regrets that the Commonwealth was reluctant to
assist the National Inquiry. It declined to provide the Inquiry with
histori