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1 Introduction 

1. The Australian Human Rights Commission (the Commission) makes this submission to Mr Allan Hawke in response to the Independent review of the Environment Protection and Biodiversity Conservation Act 1999.
2. The Commission acknowledges that this Independent review of the EPBC Act is in accordance with s 522A of the Act. Section 552A requires that an independent review of the Act must be undertaken within 10 years of the commencement of the Act. The review must be provided to the Minister who is required to cause a copy of the report to be laid before each House of the Parliament within15 sitting days of that House after the Minister receives it.

3. The Commission notes that the review will examine:

a. The operation of the EPBC Act generally.
b. The extent to which the objects of the EPBC Act have been achieved.
c. The appropriateness of current matters of National Environment Significance.
d. The effectiveness of the biodiversity and wildlife conservation arrangements.
4. The Commission notes that the review will be guided by key Australian Government policy objectives including:

a. to promote the sustainability of Australia’s economic development to enhance individual and community well-being while protecting biological diversity and maintaining essential ecological processes and systems.

b. to work in partnership with the states and territories within an effective federal arrangement

c. to facilitate delivery of Australia’s international obligations.

d. the Australian Government’s deregulation agenda to reduce and simplify the regulatory burden on people, businesses and organisations, while maintaining appropriate and efficient environmental standards.

e. to ensure activities under the Act represent the most appropriate, efficient and effective ways of achieving the Government’s outcomes and objectives in accordance with the Expenditure Review Principles.

5. With regard to the scope and intent of the independent review to assess the operation of the EPBC Act, the Commission will focus specifically on those provisions of the Act and the chapters of the Independent Review of the Environment Protection and Biodiversity Conservation Act 1999, Discussion Paper (the Discussion Paper) that relate to Indigenous peoples and their rights and interests in their lands, waters and natural resources.

2 Summary

6. The Commission notes that the Environment Protection and Biodiversity Conservation Act 1999 (EPBC Act) which commenced on 16 July 2000, is the Australian Governments central piece of environmental legislation.  

7. The Commission acknowledges that while the EPBC Act goes a significant way to addressing Australia’s international obligations and domestic concerns related to the protection and conservation of biodiversity, there are some areas that require further consideration. These include:

a. strengthening the current recognition of the role of Indigenous peoples in the conservation and ecologically sustainable use of Australia’s biodiversity, and providing not only for the recognition and use of Indigenous knowledge, but also requiring the protection of this knowledge
b. extending the matters considered to be of national environmental significance to include more recent concerns such as climate change, land clearing and forestation, and water and promoting the consistent application of environmental and other relevant legislation across the country
c. promoting the full and effective participation and engagement of Indigenous peoples in the implementation of the EPBC Act, including by fully applying the principles of free, prior, and informed consent of issues that will have a direct or indirect impact on the lives of Indigenous peoples in Australia.
3 Recommendations

8. The Commission recommends:
a. Section 3A of the EPBC Act should be amended to:

i. link the Ecologically Sustainable Development principles (ESD principles) to the compliance and enforcement requirements of the legislation, 

ii. introduce specific monitoring, assessment and reporting requirements as to the how the ESD principles have been respected and fully implemented

iii. include a specific reference to indigenous rights and involvement as a vital consideration.
b. Section 3A(a) of the EPBC Act should be amended to read: ‘decision-making processes that should effectively integrate both long-term and short-term economic, environmental, social, cultural and equitable considerations.
c. The Matters of National Environmental Significance (MNES) listed under Part 3 of the EPBC Act should be extended to include climate change, land clearing and reforestation, and water as MNES.
d. Express provisions should be made in the EPBC Act to provide for indigenous involvement and consultation in the declaration and decision-making processes relating to Ramsar wetlands. 
e. The EPBC Act provide for the free, prior and informed consent, co-operation and involvement of the Indigenous peoples of a proposed protected area in:

i. the nomination of the area 

ii. the development and implementation of management plans and other forms of agreement (including bilateral agreements).

f. Sections 5-10 of the EPBC Act be amended to include the relationship between the EPBC Act and legislation concerning climate change as well as the Aboriginal and Torres Strait Islander Heritage Protection Act 1984 (Cth) and the Water Act 2007 (Cth).  

g. The Review Committee should consider the need to strengthen the position of the Indigenous Advisory Committee (IAC) to have a more directive and authoritative capacity rather than limiting the IAC to an advisory role only.
h. The Review Committee consider the inclusion of specific mechanisms that promote transparency in relation to the advice and deliberations of the Committee’s established under the EPBC Act.
i. The EPBC Act should include provisions that relate to the appropriate engagement of Indigenous peoples, in accordance with the international human rights framework. In particular, that the Review Committee consider the Guidelines for engagement with Indigenous peoples, contained in Engaging the marginalised: Partnerships between indigenous peoples, government and civil society
,in order to build upon and formulate an extensive set of principles for Indigenous engagement in the operation of the EPBC Act. 
j. In the absence of an international and national framework that provides for the protection and use of Indigenous knowledge, the Review Committee and the Commonwealth Government should extend the objects of EPBC Act to recognise the importance of protecting, conserving and maintaining Indigenous knowledge. 
4 Scope of the Act
9. As noted above, the EPBC Act, which commenced on 16 July 2000, is the Australian Government’s central piece of environmental legislation.  

10. In response to chapter 1 of the Discussion Paper the Commission will consider:

a. the appropriateness of the objects of the Act, particularly those concerned with the Commonwealth’s role in environment protection and management.
b. whether the principles of Ecological Sustainable Development (ESD) are appropriate to the Commonwealth’s role in environment protection and management, and whether the legislation provides an adequate framework to guide ESD decisions made under the Act.

c. whether the existing matters of national environmental significance (NES) are appropriate and whether there should be additional matters of NES, and how should they be framed.

4.1 The Objects of the Act
11. The Commission notes that the objects of the Act are to:

· provide for the protection of the environment, especially those aspects of the environment that are matters of national environmental significance (NES)

· promote ecologically sustainable development through the conservation and ecologically sustainable use of natural resources

· promote the conservation of biodiversity

· provide for the protection and conservation of heritage

· promote a cooperative approach to the protection and management of the environment involving governments, the community, landholders and indigenous people

· assist in the cooperative implementation of Australia’s international environmental responsibilities 

· recognise the role of indigenous peoples in the conservation and ecologically sustainable use of Australia’s biodiversity

· promote the use of indigenous peoples’ knowledge of biodiversity with the involvement of, and cooperation with, the owners of that knowledge.

12. In light of the significant challenges we face in the immediate future as a result of the impacts of continued drought and climate change, the Commission supports and commends the Government’s aim to ensure a legislative framework that promotes ecologically sustainable development through the conservation and ecologically sustainable use of natural resources.
13. However, while the Commission is of the view that the objects are appropriate in terms of the Commonwealth’s role in the protection and management of the environment, the Commission is concerned that the current objects of the Act are not sufficient to ensure the protection and ongoing maintenance of Indigenous peoples rights and interests.

14. For example, the objects clearly identify issues related specifically to the protection and conservation of heritage
 and the role of Indigenous peoples in the conservation and ecologically sustainable use of Australia’s biodiversity. 
15. However, there is no clear link or guide as to the relationship between the EPBC Act and the Aboriginal and Torres Strait Islander Heritage Protection Act 1984 (Cth) as defined by ss 5-10 of the Act
. In order to adequately and consistently protect the heritage value
 of places of significance to Indigenous peoples and achieve the objects of the Act, clear linkages must be made between inter-related legislation, both state and commonwealth to ensure consistency of approach and application.
16. With regard to final object of the Act, the Commission notes that the object promotes the use of Indigenous people’s knowledge of biodiversity. While it is positive and crucial that the Australian Government recognises the importance of Indigenous knowledge to the protection of Australia’s biodiversity, the Commission is concerned that the object does not also provide for the protection of this knowledge. This issue will be addressed in more detail below in section 6.3(c).
4.2 The Human Rights Framework and Indigenous Peoples’ 

17. As the Government’s central piece of environment legislation, the EPBC Act provides for the domestic implementation of Australia’s international obligations under a number of international conventions relating to the environment, including:

a. The Convention on Wetlands of International Importance especially as Waterfowl Habitat (Ramsar Convention)

b. The Convention Concerning the Protection of the World Cultural and Natural Heritage (World Heritage Convention)

c. The Convention on Biological Diversity (Biodiversity Convention).
18. However, in addition to implementing the above instruments, the Commission notes that the EPBC Act impacts on the implementation of Australia’s obligations under a number of international human rights instruments, such as the International Covenant on Civil and Political Rights (ICCPR), the International Covenant on Economic, Social and Cultural Rights (ICESCR), and the Convention of the Elimination of all forms of Racial Discrimination (CERD). These instruments create a number of obligations on Australia to ensure the full and equal enjoyment and exercise of human rights for its citizens, including Indigenous peoples.

(a) Overview of human rights obligations in relation to Indigenous persons
19. As the first peoples of Australia, Indigenous peoples possess a number of distinct rights that relate to their lands, waters, and natural resources; self determination; and engagement and participation in government processes that directly or indirectly impact on their lives. 

20. Indigenous peoples’ special connection to land and waters is protected under international law which provides for the right to practice, revitalise, teach and develop culture, customs and spiritual practices and to utilise natural resources.
 
21. The Committee on the Elimination of Racial Discrimination has also highlighted that the obligation to not discriminate on the basis of race requires that governments:

a. provide indigenous peoples with conditions allowing for a sustainable economic and social development compatible with their cultural characteristics.
b. ensure that members of indigenous peoples have equal rights in respect of effective participation in public life and that no decisions directly relating to their rights and interests are taken without their informed consent.
c. recognise and protect the rights of indigenous peoples to own, develop, control and use their communal lands, territories and resources... 

(b) The right to a healthy environment

22. Environmental rights include the right of access to the unspoiled natural resources that enable survival such as land, shelter, food, water and air; the right to refuse development; and specific environment-related rights of Indigenous peoples.
23. Environmental rights are provided for by international instruments including the Convention on Biological Diversity
, the Ramsar Convention, the Rio Declaration
 and Agenda 21
.

24. The Rio Declaration asserts that human beings are at the centre of concerns for sustainable development and that we are entitled to a healthy and productive life in harmony with nature.
 It also recognises the vital role of Indigenous communities’ knowledge and traditional practices in environmental management and calls on States to recognise and duly support the identity, culture and interests of Indigenous peoples and enable their effective participation in the achievement of sustainable development.

25. Agenda 21 is a comprehensive plan of action to be taken globally, nationally and locally by organisations of the United Nations, governments, and major groups in every area where there are human impacts on the environment. Agenda 21 recognises that:

a. Indigenous peoples have developed over many generations a holistic traditional scientific knowledge of their lands, natural resources and environment. 

b. the ability of Indigenous peoples to participate fully in sustainable development practices on their lands has tended to be limited as a result of economic, social and historical factors. 

26. In view of the interrelationship between the natural environment and its sustainable development and the cultural, social, economic and physical well-being of Indigenous people, Agenda 21 asserts that Indigenous people and their communities shall enjoy the full measure of human rights and fundamental freedoms without hindrance or discrimination. 
 It emphasises that national and international efforts to implement environmentally sound and sustainable development should recognise, accommodate, promote and strengthen the role of Indigenous people and their communities. In particular, it provides for the protection and management of natural resources recognising the effects that climate change will have on Indigenous peoples.
 

27. The Ramsar Convention provides for the conservation and wise use of all wetlands and their resources ‘through local, regional and national actions and international cooperation, as a contribution towards achieving sustainable development throughout the world.’  
28. The Convention provides guidelines for establishing and strengthening local communities’ and Indigenous peoples’ participation in the management of wetlands focusing on the need for Indigenous engagement and participation, trust and capacity building, knowledge exchange, flexibility and continuity.
29. The objective of the Convention on Biological Diversity is to sustain all life on earth, including aquatic ecosystems, with the global goal to reverse and stop the loss of biodiversity. 
30. The Convention is directly linked with the Ramsar Convention through the Conference of the Parties (COP) decisions as the two conventions overlap in dealing with similar subject matter. 

31. Subject to national legislation, the Convention on Biological Diversity provides that each contracting Party shall, as far as possible and as appropriate:

a. respect, preserve and maintain knowledge, innovations and practices of indigenous and local communities embodying traditional lifestyles relevant for the conservation and sustainable use of biological diversity and promote their wider application with the approval and involvement of the holders of such knowledge, innovations and practices and encourage the equitable sharing of the benefits arising from the utilization of such knowledge innovations and practices. 

b. protect and encourage customary use of biological resources in accordance with traditional cultural practices that are compatible with conservation or sustainable use requirements

32. Additionally, many of the decisions of the COP call for the full and effective participation of Indigenous communities in order to achieve the global goal. 

(c) The right to culture

33. Indigenous peoples across the world have a right to practice, protect and revitalise their culture without interference from the state. Governments have an obligation to promote and conserve cultural activities and artefacts.
 The right to culture is entrenched in a number of international law instruments. Article 27 of the ICCPR protects the rights of minorities to their own culture. The Human Rights Committee’s General Comment 23 makes it clear that this right applies to Indigenous peoples. The Committee also confirmed that this may require States to take positive legal measures to protect this right.
 

34. The right to culture is also found in a number of other instruments including:
a. the World Heritage Convention, which notes that cultural heritage and  natural heritage are increasingly threatened with destruction not only by the traditional causes of decay, but also by changing social and economic conditions which aggravate the situation with even more formidable phenomena of damage or destruction

b. Article 15 of the ICESCR, which upholds the right of everyone to ‘take part in cultural life’
c. the ICERD
, which commits all states to ‘ensure that indigenous communities can exercise their rights to practise and revitalize their cultural traditions and customs and to preserve and to practise their languages.’
  ICERD General Comment 23 also provides that ‘no decisions directly relating to [Indigenous communities’] rights and interests are taken without their informed consent’

d. Article 30 of the Convention on the Rights of the Child, which protects the rights of children to their culture
e. Article 8 of International Labour Organisation Convention 169, which provides a specific protection for Indigenous peoples stating that: ‘[Indigenous peoples] shall have the right to retain their own customs and institutions, where these are not incompatible with fundamental rights defined by the national legal system and with internationally recognised human rights’
 

f. the Declaration on the Rights of Indigenous Peoples, which includes a number of rights related to the right to practice and revitalisation of their cultural practices, customs and institutions.
 
(d) The right to economic development
35. The ICESCR and the Declaration on the Rights of Indigenous Peoples provide for Indigenous peoples to access and use their lands, waters and natural resources for economic development and building sustainable communities. 

36. The United Nations Declaration on the Rights of Indigenous Peoples provides in particular that Indigenous peoples have the right to determine and develop priorities and strategies for the development or use of their lands or territories and resources. It states that:

States shall consult and cooperate in good faith with the Indigenous peoples concerned through their own representative institutions in order to obtain their free and informed consent prior to the approval of any project affecting their lands or territories and other resources, particularly in connection with the development, utilisation or exploitation of mineral, water, or other resources.

and that:

Indigenous peoples have the right to determine and develop priorities and strategies for exercising their right to development. In particular, indigenous peoples have the right to be actively involved in developing and determining health, housing and other economic and social programmes affecting them and, as far as possible, to administer such programmes through their own institutions.

4.3 Domestic Implementation
37. The Commission stresses the importance of applying a consistent approach to monitoring and adherence of international standards, particularly in relation to Indigenous peoples’ rights and interests concerning land and resource management, and environmental and cultural heritage. This must include equitable involvement by Indigenous peoples in the development of these approaches. 
38. The Commission considers that the implementation of Australia’s international human rights obligations requires that the Government ensure that domestic mechanisms guarantee that the relevant rights discussed above are expressed, applied and exercised equally and consistently across the country.
39. Therefore, at the domestic level, Indigenous peoples’ rights require legislative protection. In the development of legislative frameworks such as those relevant to land, water, and natural and cultural heritage, the following must be accounted for and protected: 

a. the full participation and engagement of Indigenous peoples in the development of policy and legislation that directly or indirectly affects their lives and their rights 

b. the adoption of and compliance with the principle of free, prior and informed consent

c. the protection of Indigenous interests, specifically access to their lands, waters and natural resources

d. the protection of Indigenous areas of significance, biodiversity, and cultural heritage

e. the protection of Indigenous knowledge

f. access and benefit-sharing through partnerships between the government, private sector, and Indigenous communities

g. the principle of non-discrimination and substantive equality.

4.4 Principles of Ecological Sustainable Development (ESD)

(a) The ESD Principles
40. Section 3A of the EPBC Act identifies a number of Principles of Ecologically Sustainable Development (the ESD principles). These are listed as:

(a) decision-making processes that should effectively integrate both long-term and short-term economic, environmental, social and equitable considerations
(b) if there are threats of serious or irreversible environmental damage, lack of full scientific certainty should not be used as a reason for postponing measures to prevent environmental degradation

(c) the principle of inter-generational equity – that the present generation should ensure that the health, diversity and productivity of the environment is maintained or enhanced for the benefit of future generations

(d) the conservation of biological diversity and ecological integrity should be a fundamental consideration in decision-making

(e) improved valuation, pricing and incentive mechanisms should be promoted.
41. The ESD principles were developed in accordance with Agenda 21 and are confirmed in the Commonwealth Government’s National Strategy for Ecologically Sustainable Development 1992 (NSESD). The objectives of the NSESD were identified as: 
a. enhancing individual and community well-being and welfare by following a path of economic development that safeguards the welfare of future generations
b. providing for equity within and between generations 
c. protecting biological diversity and maintaining essential ecological processes and life-support systems 
42. The NESD defined ecologically sustainable development (ESD) as:

using, conserving and enhancing the community's resources so that ecological processes, on which life depends, are maintained, and the total quality of life, now and in the future, can be increased.

43. The NSESD highlights the importance of considering these guiding principles and core objectives as a package. The Commission supports the position outlined in the NSESD that affirms that no objective or principle should predominate over the others and that a balanced approach is required that takes into account all these objectives and principles to pursue the goal of ESD.
(b) Need for specific ESD Principle relating to Indigenous interests
44. Despite the reference to Indigenous interests in the Objects of the Act, the Commission is concerned that that the role and involvement of Indigenous peoples is not adequately reflected or mentioned in the ESD principles in s 3A. This is a cause for concern because the ESD principles provide guidance in terms of the practical application of the Act. The omission of any explicit reference to Indigenous rights and interests discounts their significance and carries the risk that decisions made under the Act will fail to give appropriate regard to such rights and interests. In the Commission’s view, this could effectively diminish the importance of Indigenous peoples’ roles in environmental and biodiversity conservation efforts.

45. The Commission therefore recommends that the ESD principles in section 3A of the EPBC Act should be amended to specifically identify Indigenous rights and involvement as a crucial consideration.

(c) Need for specific reference to cultural considerations in s 3A(a)

46. The Commission is also concerned that the ESD principle listed in s 3A(a) includes explicit reference to only three equitable considerations, being economic, social and environmental. Under this ESD principle, culture is not identified as being a specific consideration of any weight. This is despite the objects of the Act specifically promoting the role of Indigenous peoples in the conservation and ecologically sustainable use of Australia’s biodiversity, and the use of Indigenous peoples knowledge’s. 
47. In the Commission’s view, it is not sufficient to assume that cultural considerations will be adequately taken into account under the vague and amorphous reference in s 3A(a) to ‘and equitable considerations’. 
For Indigenous peoples, culture is the key to caring for country. Caring for country is in turn the key to the maintenance and strengthening Indigenous people’s culture and well-being and ensuring that the principle of inter-generational equity is maintained or enhanced for the benefit of future generations. It is the active practice of Indigenous culture that promotes ecological sustainable development. Therefore, if Indigenous culture and the active engagement of Indigenous people is not considered in achieving ESD, the loss of cultural knowledge through the lack of engagement may pose a risk to the successful achievement of ESD. 
48. The North Australian Indigenous Land and Sea Management Alliance in the development of the Western Arnhem Land Fire Abatement Project have worked towards producing ‘quadruple bottom line outcomes’ – economic, social, environment and cultural. The quadruple bottom line is an adaptation of the term ’triple bottom line’, a term widely used  in resource management to discuss a project in terms of its economic, social and environmental outcomes. The quadruple bottom line represents a more holistic means which expands the framework to include the cultural factors as well as the three other outcomes.

49. The Commission therefore recommends that Section 3A (a) be amended to read: ‘decision-making processes that should effectively integrate both long-term and short-term economic, environmental, social, cultural and equitable considerations’ (emphasis added).
(d) Lack of accountability and monitoring of ESD principles

50. While the Commission commends the Governments initiative in promoting the principles of ESD, the Commission is concerned that as an object of the Act, the ESD principles are undermined within both the NSESD and the EPBC Act as they are promoted as guiding only.
 

51. In the Commission’s view, in order to truly reflect the significance and relevance of ecologically sustainable development, these principles must be linked to the compliance and enforcement requirements of the legislation and have specific, monitoring, assessment, and reporting requirements as to how these principles have been respected and fully implemented. 

52. The Commission therefore recommends that Section 3A of the EPBC Act be amended to:

a. link the ESD principles to the compliance and enforcement requirements of the legislation, and 
b. introduce specific, monitoring, assessment, and reporting requirements as to how the ESD principles have been respected and fully implemented. 

4.5 Matters of National Environmental Significance (MNES)

53. The Commission notes that the EPBC Act provides a legal framework to protect and manage seven matters of national and international environmental significance, being:
a. world heritage sites
b. national heritage places
c. wetlands of international importance

d. nationally threatened species and ecological communities
e. migratory species
f. Commonwealth marine areas
g. nuclear actions.

54. The provisions of the EPBC Act are only triggered where there is a likely impact on one or more of the MNES listed above.
55.  The Commission notes that the Act aims to balance the protection of these crucial environmental and cultural values with our society’s economic and social needs and supports the continued recognition of the seven listed MNES.
56.  However the Commission is of the view that this list must also include more recent challenges and policy priorities including:
a.  climate change 
b. land clearing and reforestation
c. water.
(a) Climate change

57. With regard to climate change, the EPBC Act was passed prior to Australia’s adoption of the Kyoto Protocol and Australia’s Carbon Pollution Reduction Scheme. As a result there is currently no trigger or mechanism under the EPBC Act for addressing issues affected by climate change, including potential ‘impacts’
 and ‘significant impacts’
 arising from adaptation and mitigation strategies. 
58. Additionally, the Commission is concerned that emerging climate change strategies focused on economic outcomes may also have an array of adverse environmental and/or cultural impacts, such as in relation to land clearing and forestation discussed below.
59. At the recent Conference of the Parties to the Convention on Biodiversity, (COP-9) held in Bonn, Germany, the Parties to the Convention were urged to: 
[E]nhance the integration of climate change considerations related to biodiversity in their implementation of the Convention with the full and effective involvement of relevant stakeholders…and consider consumption and production models, including vulnerable components of biodiversity within these areas with regard to the impacts on indigenous and local communities.

60. Additionally, at an Australian Human Rights Commission, Human Rights Law Seminar on the impacts of climate change on human rights,  von Doussa highlighted the need for  governments to ensure that ‘Indigenous people’s custodial role over traditional lands, and the flow on impacts for environmental protection and caring for country, are fully taken into account when developing strategies for mitigation and adaptation’.

61. This illustrates how important it will be for the Australian Government to ensure it takes a broad holistic perspective when determining its climate change policy, and what linkages are required to other legislative frameworks to ensure consistency. More broadly, the government must conduct a review of all domestic legislation to evaluate how existing mechanisms affect the response to climate change.  
(b) Land clearing and reforestation
62. Environmental degradation and climate change have presented the market with the impetus to create large scale plantations in pursuance of new timber products and for the emerging carbon trade industry in Australia. However, the rapid proliferation of these plantations and other initiatives has raised a number of complex environmental and cultural concerns.
63. For example, as the Indigenous Peoples Organisation Network explained in their report to the Seventh Session of the United Nations Permanent Forum on Indigenous Issues in New York:


In Australia, the area under industrial-plantation forestry has increased by 6,000km² in the past decade. As a proportion of the total area of agricultural land, this is a small change, but in a few individual regions such as south-western Victoria and the Riverina in the Murray Darling Basin, new plantation forestry represents a significant change in land management.

In northern Victoria and southern NSW, particularly in the high country, there have been large scale pine and blue gum plantations, which because of declining rainfall and their fast growth rate, are the most attractive trees for plantations in this region. However monocrops like these create particular environmental problems, for example:

a) there is an enormous native vegetation removal and concomitant native animal removal

b) monocrops are feral animal havens

c) many of these crops experience herbicide application

d) young tree growth in areas where they are not grown naturally has significance adverse affects on water supplies and ground water levels

e) impacts on ground water including increased salinity problems in already degraded eco-systems.

64. The Indigenous Peoples Organisation Network also rightly pointed out that commercial tree plantations have potential for creating a viable economic base for Indigenous Australians whilst also utilising Indigenous cultural knowledge in the development of effective and sustainable land management strategies. This may offer a particularly viable option for consideration in areas of the country where economic development opportunities are scarce. Some plantations also have excellent potential to create biodiversity areas that sustain traditional cultural economies and restore degraded ecosystems. 
65. However there are concerns in Australia that the opposite is occurring, with large tracts of land being set aside for commercial interests that exclude Indigenous rights and interests, as well as the planting of monocrops that do not support Indigenous cultural economies.
 Balancing the economic, social, environmental, and cultural interests in such development will be crucial to maintaining the integrity of the environment. 
(c) Water
66. With regard to water, the Commission notes that the Commonwealth Government has become more engaged in water management through the Water Amendment Act 2008, specifically in the Murray-Darling Basin. The Commission supports the governments’ efforts to enable a stronger cross-jurisdictional approach to water management that results in greater consistency in the application of legislation, and greater cooperation between the States and the Commonwealth.
67. However, the Commission is concerned about the current implementation of the Ramsar Convention through the EPBC Act.
68. Section 3 of the EPBC Act provides the domestic legislative framework in implementing Australia’s obligations under various international instruments including the Ramsar Convention.
  Australia currently has 64 Ramsar sites.
69. The Commission is concerned that that there is no express provision under the EPBC Act that requires the Minister to consult with Indigenous peoples before making a Ramsar wetland declaration. Furthermore, the Commission is concerned that there are no provisions in the EPBC Act that provide for Indigenous involvement in the declaration of Ramsar wetlands.
70. The Commission recommends that express provisions be made in the EPBC Act to provide for Indigenous involvement and consultation in the declaration and decision-making processes relating to Ramsar wetlands. 

71. The Commission also notes that, as with the EPBC Act, one of the objects of the Water Act 2007 (Cth) is to ‘give effect to relevant international agreements’
, including:
a. the Ramsar Convention  
b. the Convention on Biological Diversity 
c. any other international convention to which Australia is a party that is: 
(i) relevant to the use and management of the Basin water resources 

(ii) prescribed by the regulations of the Water Act.
 
72. As there is a direct link between the EPBC Act and the Water Act, the Commission considers that activities conducted in accordance with the Water Act should also be required to comply with and be assessed against the principles and requirements of the EPBC Act.

73. The Commission therefore recommends that the MNES listed under Part 3 of the EPBC Act, be extended to include climate change, land clearing and reforestation, and water as MNES. 
5 Protected Areas

74. In response to chapter 5 of the Discussion Paper the Commission will consider:

a. what factors the Minister should have regard to when making a decision on heritage listing

b. the process for nominating and listing Commonwealth Heritage and National Heritage places

c. the effectiveness and utility of Commonwealth heritage strategies and management plans for protection World, National and Commonwealth Heritage values.
75. The Protected Areas under the EPBC Act include
a. World Heritage properties

b. National Heritage properties

c. Commonwealth Heritage properties

d. Wetlands of National importance (Ramsar wetlands)

e. Biosphere reserves

f. Commonwealth reserves and conservation zones

76. The EPBC Act provides for the listing of natural, historic or Indigenous places that are of outstanding national heritage value to the Australian nation, such as the Brewarrina Aboriginal Fish Traps (Baiame’s Ngunnhu), New South Wales, as well as heritage places on Commonwealth lands and waters or under Australian Government control. 

77. A declared World Heritage property is an area that has been included in the World Heritage List or declared by the Minister to be a World Heritage property. World Heritage properties are places with natural or cultural values which are recognised to have outstanding and universal value, such as the Great Barrier Reef.

78. The Commission notes that each year the Minister makes a general call for nominations to the National and Commonwealth Heritage Lists. Anyone may nominate a place in response to this call. 
79. The Commission recognises that the listing of a heritage place under the EPBC Act aims to ensure that the values of the place will be protected and conserved for future generations. However, the Commission is concerned about the affect on the rights and interests of Indigenous peoples, particularly the right of Indigenous peoples to the ownership and control of their lands, territories and natural resources, and to give - or not give - their free, prior and informed consent over developments on their land. This includes a right to determine and develop priorities and strategies for the development or use of their lands and resources.
80. Firstly, the Commission considers that the EPBC Act requires amendment to ensure that Indigenous people must be engaged throughout all phases of nomination through to management of heritage listed areas including, the planning, nomination, and management phases of declaring and managing heritage listed areas. For example:

a. The Commission notes that s 315 of the EPBC Act provides that in relation to the listing of a property on the World Heritage List, the Minister must give notice in the Gazette of the submission of the property for listing. In order to ensure that Indigenous peoples have access to this information and are in the best position possible to respond to the submission, the EPBC Act should include a requirement specific to the notification of Indigenous peoples.
This might require notification to the relevant Land Council or Indigenous representative body under a similar mechanism to that provided under the ‘future act regime’ in Part 2 of the Native Title Act 1993 (Cth).
 This would ensure that the Indigenous peoples have full access to the notification and listing process and are not overlooked or merely engaged as an afterthought. 
The Commission considers that this notification mechanism should also be applied to provisions relating to the nomination of Commonwealth and National Heritage properties.
b. The Commission is concerned that in the development of bilateral agreements, s 49A(c) of the EPBC Act requires the Minister to only have considered the role and interests of Indigenous peoples in promoting the conservation and ecologically sustainable use of natural resources in the context of the proposed agreement, and in accordance with Australia’s obligations under the Biological Diversity Convention. 

The limitations of this provision contravene Indigenous peoples’ right to give their free, prior, and informed consent on decisions that have a direct or indirect impact on their lives. Additionally, the discretion of the Minister to only consider the role and interests of Indigenous people is very broad and therefore not readily amenable to effective judicial review. As a result, Indigenous interests can too easily be discounted in favour of other priorities. The current provisions also fail to afford Indigenous peoples with any formal opportunity to make submissions to the Minister prior to his or her making relevant decisions under the Act that may impact on Indigenous rights and interests.  
c. The Commission notes that the provisions that relate to the management of Protected Areas in Part 10 of the Environment Protection and Biodiversity Conservation Regulations 2000 do not provide adequate provisions to ensure the full and effective engagement or participation of Indigenous in the development or implementation of management plans. 
d. While regulations 10.01D (c)(ii) and  10.03C(c)(ii), for example, provide that the publication of notice about management plan for National and Commonwealth Heritage places must invite comments on the draft from Indigenous people with rights and interests in the place, neither the Act nor the Regulations include provisions that require the participation of Indigenous peoples in the actual drafting of the plan. 
e. The Commission acknowledges that the EPBC Act does provide for the specific involvement of Indigenous peoples in the management of Commonwealth reserves on Indigenous people’s lands.
 However, the Commission considers that provisions such as these should be expanded so as to also be applied to the management of other areas concerned with the EPBC Act, such as World Heritage and National Heritage listed areas. This may also contribute to a consistent application of the legislation in relation to Indigenous engagement. 
81. The Commission also recommends that the EPBC Act provide for the free, prior and informed consent, co-operation and involvement of the Indigenous peoples of a proposed protected area in:

a.  the nomination of the area 

b. the development and implementation of management plans and other forms of agreement (including bilateral agreements).

82. Secondly, education and accessible information must be provided to the Indigenous peoples whose rights and interests are likely to be affected prior to a declaration being made, to ensure that their consent is properly informed. Clear information must also be provided as to their rights to their lands, waters and natural resources once a listing has been confirmed and finalised as to their role and responsibility in the development and implementation of management plans for those areas.
6 Indigenous Involvement

6.1 Introduction

83. In response to chapter 6 of the Discussion Paper, the Commission will consider:

a. whether there are opportunities to harmonise legislative provision for the protection of Indigenous heritage values and how

b. whether the EPBC Act adequately supports Indigenous involvement in the preparation of management plans for Commonwealth reserves

c. whether the processes under the EPBC Act facilitate the involvement and cooperation of Indigenous people as owners of knowledge of biodiversity.
84. In addition to concerns raised above, the Commission notes that the EPBC Act provides for the recognition of Indigenous peoples rights and interests in its objects, particularly:

a. the role played by Indigenous people in the conservation and sustainable use of resources

b. the need to promote the use of local and traditional ecological knowledge to inform management and conservation decisions.
6.2 Opportunities to harmonise legislative provision for the protection of Indigenous heritage values 

85. The Commission notes that the EPBC Act currently provides for the relationship between State and Territory laws relevant to the Act’s scope and operation, including: 

a. Fisheries Management Act 1991 
b. Native Title Act 1993 
c. Aboriginal Land Rights (Northern Territory) Act 1976

d. Airports Act 1996

e. Antarctic Treaty (Environment Protection) Act 1980

f. State and Territory laws.

86. However, the Commission is of the view that the EPBC Act must also require that these laws operate in accordance with the EPBC Act.

87. As discussed above in section 4.1, the Commission notes that while the EPBC Act provides for the protection and conservation of heritage, including cultural heritage, there are no distinct linkages between the EPBC Act and the Aboriginal and Torres Strait Islander Heritage Protection Act 1984.
88. The Commission also notes that the development of climate change legislative frameworks and policy is developing rapidly in Australia and is a responsibility of the Commonwealth Government. It is in this context, that the Commission promotes the need for climate change policy and legislation to be clearly linked to the EPBC Act. 

89. Further, as discussed above, the challenge that water-related issues brings to the successful implementation of the EPBC Act requires formal and direct linkages to the Water Act 2007 as a matter of urgency. 
90. The Commission recommends that ss 5-10 of the EPBC Act be amended to include the relationship between the EPBC Act and legislation concerning climate change as well as the Aboriginal and Torres Strait Islander Heritage Protection Act 1984 (Cth) and the Water Act 2007 (Cth). 

(a) The importance of Indigenous involvement

91. The Australian Government recognise the importance of Indigenous involvement in conservation. In fact they highlight three reasons as to why it is important to involve Indigenous people in understanding and managing biodiversity:

a. First, there is widespread recognition of the past, present and future custodianship of Australia's biodiversity by Indigenous peoples, and of their rights and responsibilities toward it under both customary and western law. 
b. Second, traditional and ongoing Indigenous knowledge is increasingly accepted as a valid and necessary information input to biodiversity management, alongside scientific information. 
c. Third, with some 15% of the continent under Indigenous ownership and/or management in 1996, often in remote environments that represent a management challenge, achieving protection of biodiversity without strong participation by local communities would be impossible.

92. The Commission notes that the joint management of national parks and other conservation reserves (including Indigenous Protected Areas) with Indigenous traditional owners is increasingly being accepted as an appropriate option for the management and protection of these areas.
 
93. Additionally, Government programs such as the Working on Country program promotes the use of Indigenous knowledge in protecting and managing land and sea country and provides funding for Indigenous people to deliver environmental outcomes such as fire management to the Australian Government. The provision of environmental services by Indigenous peoples will contribute significantly to the maintenance of Australia’s biodiversity and assist with the mitigation of climate change impacts.
94. In addition, as discussed above, the international human rights framework clearly identifies Indigenous peoples’ rights to be fully engaged in government processes that directly or indirectly impact on their lives. This means that Indigenous people must be directly and substantially engaged in all aspects of the formulation and implementation of policies that affect their rights and interests, particularly in respect of their land and waters. The human rights framework also requires that Indigenous peoples have the right to determine the priorities for their lands, waters and natural resources, and to give - or not give - their free, prior and informed consent over developments on their land. It is also imperative that governments maximise opportunities for Indigenous participation in programs affecting their lands and waters.

95. The Commission also notes that it is the declared position of the Australian Government to encourage Indigenous economic development through leveraging opportunities available to them on the Indigenous estate. Therefore, it will be crucial in the development of the Indigenous Economic Development Strategy that the role of Indigenous peoples, particularly through the use of Indigenous knowledge to assist with conserving Australia’s biodiversity, identified in the EPBC Act is accounted for.
6.3 Options for increasing Indigenous involvement
96. For the reasons discussed below, the Commission also considers that this review provides a valuable opportunity to explore potential opportunities for Indigenous peoples in the conservation and sustainable use of resources. Whilst not a conclusive list, options for consideration that are discussed below include: 
a. increased use of Indigenous stewardship models
b. expanding the composition and role of the Indigenous Advisory Committee
c. promoting the use of local and traditional ecological knowledge to inform management and conservation decisions
(a) Indigenous stewardship models
97. One option for enhancing the role of Indigenous peoples in the protection and maintenance Australia’s biodiversity is to support Indigenous stewardship, particularly over lands where Indigenous peoples reside.  
98. The Indigenous stewardship model promotes the inclusion of Indigenous people as an integral part of land and water management, rather than separate to it, with active responsibility for the maintenance and care of land and waters. Under this approach, Indigenous peoples perceive protection of their lands to mean avoiding their destruction through sustainable use, rather than avoiding their use altogether. 

99. Therefore, because many Indigenous peoples prefer to remain on their lands, engaging them in land-conservation initiatives creates a win-win opportunity for both conservationists and Indigenous communities. 

(b) Indigenous Advisory Committee 
100. The Commission notes that s 505A of the EPBC Act provides for the establishment of an Indigenous Advisory Committee
 (IAC). The EPBC Act provides that the functions of the IAC are to:

…advise the Minister on the operation of the Act, taking into account the significance of indigenous peoples’ knowledge of the management of land and the conservation and sustainable use of biodiversity.

101. The composition of the Committee including the qualifications of its members is at the Ministers discretion. Members are appointed on a part-time basis, and the Minister appoints one of the members to chair the Committee.
 The Commission also notes that in accordance with s 505B the Minister may give the Committee written guidelines about its functions.

102. The Commission is concerned that the EPBC Act does not adequately support Indigenous engagement by its failure to clearly state that the membership of the IAC must be constituted only by Indigenous people. If non-Indigenous membership of the Committee is to be approved by the Minister, the Commission considers that the EPBC Act should direct that this decision must be based on the Minister’s reasonable satisfaction that:

a. the member will bring substantial and relevant expertise to the Committee that could not otherwise be obtained from another Committee established under the EPBC Act

b. the member can fairly represent the interests of Indigenous communities.

103. In addition, the Commission considers that the role of the IAC needs to be strengthened. While the IAC provides representation on issues relevant to Indigenous peoples, their lands and waters, the level of engagement between the Minister and the IAC is often limited to the terms of reference developed by the government. Additionally, the position of the IAC and its capacity to effectively reflect the concerns of Indigenous peoples about their rights and interests is limited by the fact that this platform is to inform the government only, rather than to have a direct role in decisions which affect Indigenous people. 
104. The Indigenous Peoples Organisations Network has argued that the IAC is effectively excluded from the workings of the EPBC Act. There is considerable frustration that the IAC is established under the Act to advise the Minister for Environment, Water, Heritage and the Arts on the operation of the Act in relation to activities and matters of national environmental significance. However, despite the efforts of the IAC for example, to argue the significance of the Burrup Peninsula on the Dampier Archipelago in Western Australia, their advice has been largely ignored.

105. The Commission is also concerned to ensure that consultation by the Minister with the IAC does not replace the government’s requirement to engage directly with Indigenous peoples whose lands and waters will be affected by decisions in accordance with the EPBC Act. That is, whilst engagement with the IAC should be encouraged, it should never be capable of acting as a substitute for direct and comprehensive engagement with the Indigenous peoples of the relevant lands. 
106. The Commission recommends that the Review Committee consider strengthening of the IAC to provide a more directive and authoritative capacity rather than limiting this to an advisory role only.  For example, the EPBC Act could be amended to provide for delegated decision-making to the IAC on specific matters of significance to Indigenous peoples and their rights and interests. This may include World Heritage listed areas and Commonwealth and National Heritage listed areas over places with significant relevance to Indigenous peoples. Alternatively, the Act could provide greater guidance on the priority of IAC recommendations in informing the decision-making of the Minister to provide greater scope for judicial review where a Minister fails to reasonably follow such recommendations.
107. Additionally, the Commission is concerned about the lack of transparency in relation to the advice provided to the Minister by the Committee’s. The Commission is of the view that all of the Committee’s established under the EPBC Act, be required to provide formal advice/reports to the Minister and that this information is publically available on the Departments website. This would further contribute to strengthening the role of the IAC.

108. The Commission recommends that the Review Committee consider the inclusion of specific mechanisms that promote transparency in relation to the advice and deliberations of the Committee’s established under the EPBC Act. In reviewing the engagement of Indigenous peoples under the EPBC Act and the role of the IAC, the Commission further recommends that the Review Committee have regard to the guidelines for engagement with Indigenous peoples, contained in Engaging the marginalised: Partnerships between indigenous peoples, government and civil society (Copy attached at Appendix 1).
 These guidelines provide an excellent framework to build upon to formulate an extensive set of principles for Indigenous engagement in the operation of the EPBC Act. 
(c) Promoting the use of local and traditional ecological knowledge to inform management and conservation decisions

109. As identified above, the Commission notes that the final object of the EPBC Act promotes the use of Indigenous people’s knowledge of biodiversity. While it is positive and crucial that the Australian Government recognises the importance of Indigenous knowledge to the protection of Australia’s biodiversity, the Commission is concerned that the object does not also provide for the protection of this knowledge. 

110. Davis argues that:

Over the millennia, Indigenous peoples have developed a close and unique connection with the lands and environments in which they live. They have established distinct systems of knowledge, innovation and practices relating to the uses and management of biological diversity on these lands and environments.

Much of this knowledge forms an important contribution to research and development, particularly in areas such as pharmaceuticals, and agriculture and cosmetic products. In the context of these uses, Indigenous peoples claim that their rights as traditional holders and custodians of this knowledge are not adequately recognised or protected. They demand not only recognition and protection of this knowledge, but also the right to share equitably in benefits derived from the uses of this knowledge.

111. The EPBC Act does not provide any guidance on how this knowledge is obtained, who has control over the use of this knowledge and under what circumstances (whether it becomes public knowledge or the knowledge of the government department implementing the EPBC Act), and the role of Indigenous people in the appropriation of this knowledge. Are they merely expected to hand over the information in the national interest?

112. A long held concern of Indigenous peoples around the world is the inadequate protection of Indigenous traditional knowledge. This includes protection from misappropriation. For the majority of Indigenous Australians the rights to Indigenous knowledge are generally owned collectively by the Indigenous community (or language group, or tribal group) as distinct from the individual. It may be a section of the community or, in certain circumstances, a particular person sanctioned by the community (in accordance with traditional law and custom) that is able to speak for or make decisions in relation to a particular instance of traditional knowledge. Some of this knowledge is of a highly sacred and secret nature and therefore extremely sensitive and culturally significant and not readily publicly available, even to the members of the particular group who owns that knowledge.
113. The Commission is concerned that the focus of the object of the EPBC Act is to promote the use of local and traditional ecological knowledge to inform management and conservation decisions. The reliance on Indigenous knowledge is increasingly becoming common practice. The Commonwealth Government’s Green Paper on Climate Change in Australia also identifies the need to investigate ‘the feasibility of co-operative research centres to collect Indigenous knowledge’.

114. The Commission is of the view that the current framework for the protection of intellectual property in Australia does note provide adequate protection or recognition of the uniqueness of Indigenous knowledge and should not be regarded as an adequate safeguard against the misappropriation of Indigenous knowledge. For example, Australian intellectual property laws typically focus on the right of an individual and are ill-suited to communal or group protection. These laws are also focused on the protection of published ‘works’ and are therefore also ill-suited to the protection of intergenerational knowledge passed down in the oral tradition:
Opportunities to preserve and value Indigenous Traditional Knowledge are endangered by the range of problems within our environment and communities today.  Avenues for the preservation of traditional knowledge are fading and are at risk of being lost altogether. Loss of traditional knowledge will result in a decline of Indigenous identity and a severe reduction in the recognition and understanding of an invaluable sustainable knowledge system.

115. Section 303BA of the EPBC Act states that the objects of the Act include complying with Australia’s obligations under the Convention on Biological Diversity’s Biodiversity Convention.  
116. The Commission refers the Review Committee and the Australian Government to the provisions of this Convention which provides guidance on the issue of protection of Indigenous knowledge. Whilst not specific to Indigenous rights, the Convention on Biological Diversity provides specific opportunities for introducing measures to recognise and protect Indigenous knowledge.  For example, Article 8(j) encourages countries to:
…respect, preserve and maintain knowledge, innovations and practices of Indigenous and local communities embodying traditional lifestyles relevant for the conservation and sustainable use of biological diversity and promote their wider application with the approval and involvement of the holders of such knowledge, innovations and practices and encourage the equitable sharing of the benefits arsing from the utilisation of such knowledge, innovations and practices.
 
117. In addition, Article 8(j) specifically gives recognition firstly to the traditional knowledge, innovations and practices of Indigenous people and local communities while also speaking strongly for its protection, preservation and maintenance. Article 8(j) also provides that the use of Indigenous traditional knowledge, innovations and practices should only occur with the approval and involvement of the Indigenous or local community and that any benefits that arise from its use is to be shared with the people or community from which that knowledge originated.

118. Additionally, the Desert Knowledge Cooperative Research Centre (Desert Knowledge CRC) have developed a comprehensive Protocol for Aboriginal Knowledge and Intellectual Property.
 This protocol has been developed with specific relevance to the Aboriginal communities with which the Desert Knowledge CRC work closely. The protocol acknowledges and respects that those Aboriginal communities and groups will have their own protocols that must also be observed, understood and engaged with as an essential ongoing part of any process with Indigenous people. However, the protocol serves as a very useful guide towards best practice in ethics, confidentiality, equitable benefit sharing and in managing research information. 
 The complete protocol is attached at Appendix 2 as an example of what should be considered in the development of a National Indigenous Knowledge Use and Protection Protocol. 

119. The Commission recommends that in the absence of an international and national framework that provides for the protection and use of Indigenous knowledge, the Review Committee and the Commonwealth Government should extend the objects of EPBC Act to recognise the importance of protecting, conserving and maintaining Indigenous knowledge. 
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