oo oo Ii'il
CHAPTER 4:

Recognising Relationships
of Same-Sex Couples

CHAPTER CONTENTS
4.1  Whatis this chapter about? 61
4.2 Do federal laws giving financial and work-related entitlements
currently recognise same-sex relationships? 62
4.2.1  Definitions using ‘opposite sex’ exclude a same-sex partner 63
(a) Definitions of ‘spouse’ and ‘de facto spouse’ using ‘opposite sex’ 63
(b) Definitions of ‘partner’ using ‘opposite sex’ 63
(c) Definitions of ‘member of a couple’ using ‘opposite sex’ 63
4.2.2  Definitions using ‘husband or wife’ exclude a same-sex partner 64
(a) Definitions of ‘spouse’ and de facto spouse’ using ‘husband or wife’ 64
(b) Definitions of ‘marital relationship’ using ‘husband or wife’ 65
4.2.3  Definitions using ‘spouse’ probably exclude a same-sex partner 65

4.2.4  Definitions using ‘marriage-like relationship’ probably exclude
a same-sex partner 66

4.2.5 Lawswhere there are no definitions probably exclude a
same-sex relationship 66

4.2.6  An‘interdependency’relationship generally includes a
same-sex relationship 66

4.3  Should the ‘interdependency’ category of relationships be

extended to all federal laws? 67
43.1  An‘interdependency’ category will give financial entitlements to

people who are not in a couple 67
43.2  An‘interdependency’ relationship may impose different criteria than

a couple relationship 68
43.3  An‘interdependency’ relationship mischaracterises a same-sex relationship 68

43.4 Afederal‘interdependency’ category creates inconsistencies with
state and territory laws 68




@ Same-Sex: Same Entitlements

60

4.4  How have states and territories removed discrimination against
same-sex couples?

4.4.1
4.4.2
4.43
4.4.4
4.4.5
4.4.6
4.4.7
4.4.8

NSW reforms (1999)

Victorian reforms (2001)

Queensland reforms (2002)

Western Australian reforms (2002-2003)
Northern Territory reforms (2003)

Tasmanian reforms (2003)

Australian Capital Territory reforms (2003-2004)
South Australian reforms (2006)

4.5  Would formal relationship recognition schemes help same-sex
couples access financial and work-related entitlements?

4.5.1

4.5.2
453

Three possible models of relationship recognition

(a) Relationship registration for same-sex couples
(b) Civil union for same-sex couples
(c) Marriage for same-sex couples

Formal recognition can provide evidence of a relationship

Formal relationship recognition is helpful but not necessary to access
financial entitlements

4.6  How should federal law change to ensure same-sex couples can
access financial and work-related entitlements?

4.6.1

4.6.2

4.6.3

Endnotes

Introduce omnibus legislation replacing discriminatory definitions in federal law

(a) Preferred approach: retain current terminology and introduce the concept of
a ‘de facto relationship’

(b) Alternative approach: change current terminology describing married and
unmarried couples

Introduce an inclusive definition of ‘de facto relationship’into federal law

(a) Important features of the model definition

(b) A model definition of ‘de facto relationship’ and ‘de facto partner’

Summary of recommendations

69

69
70
n
A
n
72
72
73

74

74

75
75
75

76

76

77
77

77

78
79

79
80

81

82



Chapter 4: Recognising Relationships ®

4,1 What is this chapter about?

It is simple to remove discrimination against same-sex couples in laws conferring financial
and work-related benefits: amend the definitions describing a couple to include same-sex
and opposite-sex couples alike.

The primary source of discrimination against same-sex couples in federal laws conferring
financial and work-related entitlements is the way in which terms such as ‘spouse;, ‘de facto
spouse, ‘partner, ‘member of a couple’ and other similar terms are defined in legislation.
These definitions routinely include an opposite-sex partner and exclude a same-sex
partner.

The consequence of these narrow definitions is that same-sex partners are treated
differently to opposite-sex partners in a myriad of laws conferring financial and work-
related entitlements. This differential treatment is contrary to one of the most fundamental
principles of international law: the right to equality.

Some federal legislation has introduced the concept of an ‘interdependency relationship’
to allow same-sex couples access to selected entitlements which are already available to
opposite-sex de facto couples. This new category of relationship has undoubtedly improved
access to certain superannuation, employment and visa entitlements for some same-sex
couples. But the introduction of a new category of relationship is an unnecessary and overly
complicated method of removing discrimination against same-sex couples. It could end up
giving financial entitlements to more people than intended. And it suggests that a same-sex
relationship is unequal to an opposite-sex de facto relationship. Rather than create a new
category of relationship, same-sex couples should be included in the existing category of
couple relationships.

Where the definition of ‘spouse), ‘de facto spouse, ‘partner’, or ‘member of a couple’ already
includes a person in an opposite-sex couple it should also include a person in a same-sex
couple. There is no need to rewrite the entirety of social security, taxation, superannuation,
workers compensation, aged care, migration and other legislation. But there is a need to
redefine the way a relationship is recognised under that legislation.

This type of reform has already occurred in all states and territories and it should now occur
in the federal jurisdiction.

This chapter discusses how the definitions currently used in federal law exclude same-sex
couples. The chapter also considers the new ‘interdependency relationship’ provisions in
federal law and discusses the weaknesses of that approach in addressing discrimination
against same-sex couples.

The chapter summarises how all the states and territories have reformed their laws to remove
discrimination against same-sex couples. It also considers how the introduction of formal
relationship recognition schemes for same-sex couples may assist in accessing financial and
work-related entitlements.

Finally, the chapter makes recommendations about how federal law should be amended to
remove discrimination against same-sex couples when accessing financial and work-related
entitlements.
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Specifically, this chapter addresses the following questions:

® Do federal laws giving financial and work-related entitlements currently recognise
same-sex relationships?

® Should the ‘interdependency’ category of relationships be extended to all federal
laws?

How have states and territories removed discrimination against same-sex couples?

Would formal relationship recognition schemes help same-sex couples access
financial and work-related entitlements?

® How should federal law change to ensure same-sex couples can access financial and
work-related entitlements?

4.2 Do federal laws giving financial and work-related entitlements
currently recognise same-sex relationships?

There is a wide range of federal legislation which uses different definitions of ‘spouse; ‘de
facto spouse, ‘marital relationship, ‘member of a couple, ‘partner’ and other terms used to
describe a couple. There is also a range of federal legislation which uses terms like ‘spouse’
and ‘de facto spouse’ in substantive provisions, but does not define those words.

None of these laws recognise same-sex relationships.

Superannuation and migration legislation and Australian Defence Force instructions have
introduced the concept of an ‘interdependency relationship. This new category recognises
a relationship where there is an element of interdependency between two people - be it
between members of a same-sex couple or any other two people who rely on each other.
Legislation including the ‘interdependency relationship’ category will usually mean that a
same-sex couple can access similar entitlements to an opposite-sex couple. But a same-sex
couple is sometimes required to meet different criteria to qualify for those entitlements
when compared with an opposite-sex couple.

The following sections discuss the different definitions of ‘spouse; ‘de facto spouse; ‘partner,
‘member of a couple, ‘interdependency relationship’ and other such terms, and how they
treat a same-sex couple.

The discussion is organised according to the features of the definitions which create the
discrimination, rather than the terminology used. The categories are:

definitions using the words ‘opposite sex’

definitions using the words ‘husband or wife’
definitions using the words ‘spouse’ or ‘de facto spouse’
definitions using the words ‘marriage-like relationship’

definitions using the words ‘interdependency relationship’

legislation without definitions.
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4.2.1 Definitions using ‘opposite sex’ exclude a same-sex partner

There are some definitions which explicitly use the words ‘opposite sex’ to identify the second
member of a couple. These definitions unambiguously exclude same-sex relationships.

The following are examples of different definitions using these words.

(a)  Definitions of ‘spouse’ and ‘de facto spouse’ using ‘opposite sex’

Some definitions of ‘spouse, ‘de facto spouse’ and ‘de facto relationship’ include a genuine
relationship with a person of the ‘opposite sex, even though the woman and man are not
married.

For example, the Defence Force (Home Loans Assistance) Act 1990 (Cth) defines a ‘spouse’
as follows:

a person of the opposite sex to the person who lives with the person as his or her spouse,
on a permanent and bona fide domestic basis, although not legally married to the person.'
(emphasis added)

The Medicare legislation defines a ‘de facto spouse’ as:

a person who is living with another person of the opposite sex on a bona fide domestic basis
although not legally married to that other person.> (emphasis added)

Similarly, the Migration Regulations 1994 (Cth) state that two people will be in a ‘de facto
relationship’ if they are of the opposite sex to each other.?

(b)  Definitions of ‘partner’ using ‘opposite sex’

The Military Rehabilitation and Compensation Act 2004 (Cth) relevantly defines a member’s
‘partner’ as follows:

a person of the opposite sex to the member in respect of whom at least one of the following
applies:

(b) the person is legally married to the member;

(c) the person lives with the member as his or her partner on a bona fide domestic basis
although not legally married to the member.* (emphasis added)

(c)  Definitions of ‘member of a couple’ using ‘opposite sex’

Social security legislation, income tax legislation and legislation conferring veterans’
entitlements define a ‘partner’ by reference to a person who is a ‘member of a couple’ The
definitions of ‘member of a couple’ specify that the two people are of the ‘opposite sex’

For example, the social security legislation states that a person will be a ‘member of a couple’
if a person is married, or:

(b) all of the following conditions are met:
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(i) the person has a relationship with a person of the opposite sex (in this paragraph called
the partner);

(ii) the person is not legally married to the partner;

(iii) the relationship between the person and the partner is, in the [decision-maker’s]
opinion (formed as mentioned in subsections (3) and (3A)), a marriage-like relationship;
...> (emphasis added)

The legislation goes on to set out criteria of what constitutes a ‘marriage-like relationship’
(see section 4.2.4 below).

4.2.2 Definitions using ‘hushand or wife’ exclude a same-sex partner

Some definitions of ‘spouse, ‘de facto spouse’ and ‘marital relationship’ use the words
‘husband or wife to describe the quality of the relationship between an unmarried couple.

In Gregory Brown v Commissioner of Superannuation, the Administrative Appeals Tribunal
found that the terms ‘husband’ and ‘wife’ do not require that a couple be married.® But they
do require a woman and man to be involved in the relationship. Specifically, the Tribunal
stated:

It is unnecessary for us to determine in these proceedings whether the words ‘husband’ and
‘wife’ now include men and women who live together in a de facto relationship without having
undergone a formal marriage ceremony. We are inclined to think that they might. If so, the
meaning of the words has indeed moved on since the compilation of the Macquarie Dictionary.
However, any such movement, if it has occurred, reflects changing social attitudes towards the
necessity of undergoing a marriage ceremony in order to have a marital relationship. It does
not, in our view, reflect any diminution of the gender connotations in these words.”

(a)  Definitions of ‘spouse’ and ‘de facto spouse’ using ‘husband or wife’

Some of the definitions define a ‘spouse’ or ‘de facto spouse’ to include a person who is not
legally married, but who lives with another person on a genuine domestic basis as ‘husband
or wife’

For example, tax and superannuation legislation uses the following definition of ‘spouse’:

a person who, although not legally married to the person, lives with the person on a genuine
domestic basis as the person’s husband or wife.® (emphasis added)

Some employment laws use the words ‘husband or wife’ and ‘opposite sex’ in the same
definition of ‘de facto spouse’. For example the Workplace Relations Act 1996 (Cth) defines a

‘de facto spouse’ of an employee as:

a person of the opposite sex to the employee who lives with the employee as the employee’s
husband or wife on a genuine domestic basis although not legally married to the employee.’
(emphasis added)

Itis clear that this type of definition excludes a same-sex couple by using the terms ‘husband;,
‘wife’ and ‘opposite sex to describe the relationship.
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(b)  Definitions of ‘marital relationship’ using ‘husband or wife’

Some legislation uses the term ‘marital relationship’ to describe a genuine relationship
between two people, whether or not they are legally married. Those definitions tend to use
the words ‘husband or wife’

For example, some superannuation legislation uses the following words to describe a marital
relationship:

a person had a marital relationship with another person at a particular time if the person
ordinarily lived with that other person as that other person’s husband or wife on a permanent
and bona fide domestic basis at that time.'” (emphasis added)

4.2.3 Definitions using ‘spouse’ probably exclude a same-sex partner

Some definitions of ‘spouse’ or ‘de facto spouse’ include a person who is not legally married,
but who lives with another person:

® on a genuine domestic basis as a ‘spouse’, or

® in a marriage-like relationship.

For example, the Parliamentary Entitlements Act 1990 (Cth) defines a ‘spouse’ to include:

a person who is living with the member as the spouse of the member on a genuine domestic
basis although not legally married to the member." (emphasis added)

Although these definitions broaden the coverage of spouse to include a person who is not
legally married, they are unlikely to cover a same-sex partner for several reasons.

Firstly, some of the definitions explicitly exclude a same-sex partner by including the words
‘opposite sex’ as well as ‘spouse’'?

Secondly, even where the words ‘opposite sex’ are not used, case law suggests that using the
word ‘spouse’ or ‘marriage-like relationship’ will exclude a same-sex partner.

In 1998, the Federal Court held in Commonwealth of Australia v HREOC and Muller
(Muller’s Case) that living ‘as a spouse’ meant that a couple, although not married, must be
capable of becoming legally married.” Since a same-sex couple cannot marry in Australia,
they cannot qualify under a definition using the word ‘spouse’

The reasoning in Muller’s Case is debatable because heterosexual de facto partners are
recognised in numerous federal statutes even if one of them is still in a current legal
marriage with another person. Such couples live ‘as a spouse’ even though they are not able
to marry."*

Further, since 1998, many state laws now define a ‘spouse’ to include a same-sex partner."
So, it could be argued that these developments will change the interpretation of the phrase
‘living as a spouse.

However, based on the law as it stands in Mullers Case, using ‘spouse’ in any part of a
definition of a couple in federal law is likely to exclude a same-sex partner.
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4.2.4 Definitions using ‘marriage-like relationship’ probably exclude a
same-sex partner

The Aged Care Act 1997 (Cth) uses the words ‘marriage-like relationship’ to define a ‘member
of a couple. A person will be a ‘member of a couple’ if he or she is:

a person who lives with another person in a marriage-like relationship, although not legally
married to the other person.'® (emphasis added)

Again, it is arguable that a ‘marriage-like relationship’ could include a genuine same-sex
relationship because some state legislation now describes a same-sex and opposite-sex de
facto relationship as a ‘marriage-like relationship.'” However, the reasoning in Muller’s Case
suggests that this interpretation is unlikely to be adopted.

The Social Security Act 1991 (Cth) also uses the words ‘marriage-like relationship’ to help
define a ‘member of a couple’’® The legislation sets out a range of criteria indicating what
amounts to a ‘marriage-like relationship’’® While those criteria do not specifically exclude a
same-sex relationship, the precursor to considering whether a person is in a ‘marriage-like
relationship’ is that he or she is an opposite-sex ‘member of a couple’®

4.2.5 Laws where there are no definitions probably exclude a
same-sex relationship

There is some legislation which uses the term ‘spouse’ without defining the term.* Other
legislation uses the term ‘de facto spouse’ without defining that term.*

While each piece of legislation should be interpreted in the context of its own provisions, it
is unlikely that those terms will include same-sex partnerships. This is because the approach
taken in Muller’s Case to the term ‘spouse” excludes a same-sex partner. Further, the terms
‘spouse’ and ‘de facto spouse’ are routinely defined in federal legislation in a way that
excludes same-sex partners.

4.2.6 An’interdependency’relationship generally includes a same-sex relationship

There are three different areas of federal law which incorporate an ‘interdependency’
category:

® superannuation (and superannuation tax) law
® migration law

® Australian Defence Force instructions relating to certain defence force personnel.

In each of these three areas, the interdependency category was introduced to broaden who
would qualify for the relevant entitlements and benefits.”® These definitions will generally
include people in a same-sex relationship. They may also include people in other forms of
dependency relationships - for example, two elderly friends or siblings living with, and
caring for, each other.

Under migration law and defence force instructions, a same-sex couple seeking to qualify
as an interdependency relationship must prove similar relationship characteristics as an
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opposite-sex couple.* However, in superannuation law, the ‘interdependency’ criteria shifts
the focus towards a carer relationship and away from a couple relationship. This may mean
that some same-sex couples will be excluded from superannuation benefits which would be
available to an opposite-sex couple in the same circumstances.

The definition of ‘interdependency relationship’ in the Superannuation Industry
(Supervision) Act 1993 (Cth) relevantly reads as follows:
2 persons (whether or not related by family) have an interdependency relationship if:
(a) they have a close personal relationship; and
(b) they live together; and
(c) one or each of them provides the other with financial support; and
(d) one or each of them provides the other with domestic support and personal care.®

The various interdependency definitions are discussed in more detail in Chapter 6 on
Employment, Chapter 13 on Superannuation and Chapter 15 on Migration.

4.3 Should the ‘interdependency’ category of relationships be
extended to all federal laws?

As discussed above, the few areas which give equal access to same-sex couples do so through
the introduction of an ‘interdependency’ category of relationships.

The introduction of this category has meant that same-sex couples can now access
superannuation, migration and certain defence force employment entitlements that were
previously denied to them. However, the ‘interdependency’ category has not brought about
full equality to same-sex couples.

If the goal of legislative change is to remove discrimination against same-sex couples, then
there are several reasons why using an ‘interdependency’ category is inappropriate.

43.1 An’interdependency’ category will give financial entitlements to people who
are notin a couple

Most of the legislation under discussion in this report confines rights to members of a couple.
There are very few instances where financial benefits like tax, social security and workers’
compensation are intended to extend to a broader range of non-couple relationships.

Using an ‘interdependency’ relationship as a tool for including same-sex couples could have
the unintended consequence of covering non-couple relationships - for example friends or
siblings living together and caring for each other in old age.
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4.3.2 An’interdependency’relationship may impose different criteria thana
couple relationship

In order to ensure that the ‘interdependency’ relationship category does not cover too many
people, legislation may (and does in the case of superannuation) impose more onerous
criteria to qualify for a benefit.

This does not provide equality for same-sex couples because it does not recognise them on
the same terms as opposite-sex couples. It may be more difficult for a same-sex couple to
qualify for the relevant entitlement than it would be for an opposite-sex couple in the same
situation.

4.3.3 An‘interdependency’relationship mischaracterises a same-sex relationship

Some gay and lesbian groups have rejected the use of ‘interdependency’ to describe their
relationships, because it does not characterise same-sex partners as committed and intimate
couples.”®

The ‘interdependency’ term suggests that same-sex couples are different to, and lesser than,
similarly situated opposite-sex couples. Put another way; it is an almost de facto relationship,
or a de facto de facto relationship.

This is not only insulting to the couple; it imposes an unspoken hurdle in front of a same-sex
couple trying to prove the genuineness of the partnership.

James Magel describes his feelings about the term ‘interdependency’ as follows:

This is a prime example of how federal law discriminates by only allowing the word ‘de facto’
to apply to heterosexual couples. Furthermore the use of ‘interdependent’ is a demeaning
manner in which to acknowledge a same-sex couple that has been living together for a long
time. It is a ‘cop out’ because the term itself only wishes to acknowledge some interdependency
instead of acknowledging that it is a bone fide relationship.?”

Miranda Stewart argues that the term ‘interdependency’ should only be used in relation to
non-couples:

While the notion of ‘interdependency relationship’ in the superannuation law may have a place
with respect to non-couple interdependent relationships, it is not an adequate mechanism for
recognition of same-sex couples.?®

4.3.4 Afederal‘interdependency’ category creates inconsistencies with state and
territory laws

Using an ‘interdependency’ relationship category instead of a ‘de facto’ relationship category
creates further inconsistencies between federal law and state and territory laws. This can
create uncertainty and difficulties for same-sex couples trying to assert their right to financial
and work-related entitlements in state, territory and federal jurisdictions.

As discussed in the following section, all states and territories have amended their laws
to ensure that same-sex and opposite-sex couples are covered in the same category of
relationship - be it ‘de facto relationship, ‘domestic relationship’ or ‘significant relationship.
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Some states and territories have also introduced a category of relationship which captures
people who are dependent on each other (interdependent) but not in a couple.

Creating one category for people who are in a couple (irrespective of gender), and another
category for people who are interdependent but not in a couple, is a more appropriate way
to ensure equality for same-sex couples. It is also a better way to contain the scope of
entitlements available to people who are not in a couple.

4.4 How have states and territories removed discrimination against
same-sex couples?

The way to remove discrimination against same-sex couples is to include same-sex couples
in the definitions which already cover opposite-sex couples. This is what occurred in state
and territory laws as a result of law reforms taking place between 1999 and 2006.

As described in more detail below, each state and territory enacted legislation which
simultaneously amended a wide range of existing legislation (omnibus legislation). In each
case, the amending legislation identified and amended (or replaced) definitions relating to
de facto couples, which otherwise failed to include same-sex couples.

The effect of these reforms is that, in almost all circumstances, same-sex and opposite-sex
couples can access the same state and territory financial and work-related entitlements.
Where differences still exist they have been noted elsewhere in this report.

There is also a far higher degree of consistency in the definitions used within and between
states and territories. ‘De facto relationship’ and ‘de facto partner’ are the most commonly
used terms in state and territory law. The meaning of these terms is well understood and
the courts have developed case law around borderline determinations which dates back to
the 1980s.”

The state and territory reform process provides a useful model for federal law reform.
In particular, it is worth noting that the states and territories did not add a category of
‘interdependency’ to cover same-sex couples. Rather, they made sure that the definitions of
‘de facto, ‘domestic’ or ‘significant’ relationships include same-sex couples and opposite-sex
couples alike.

4.4.1 NSW reforms (1999)

In NSW, the Property (Relationships) Legislation Amendment Act 1999 (NSW) inserted a
new definition of ‘de facto relationship’ into what was the De Facto Relationships Act 1984
(NSW) (now the Property (Relationships) Act 1984 (NSW)) and amended around 20 other
pieces of legislation.

These amendments introduced the terms ‘de facto relationship’ and ‘de facto partner’. A ‘de
facto relationship’ is now defined in NSW as:

a relationship between two adult persons:
(a) who live together as a couple, and

(b) who are not married to one another or related by family.*
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There are also criteria setting out what will constitute a ‘de facto relationship.

As aresult of these amendments, in some NSW legislation, ‘spouse’ is now defined to include
a party to a ‘de facto relationship. Thus, in some circumstances, a same-sex partner will be
accessing benefits available to a ‘spouse’ even though the couple are not married and have
no possibility of marrying under federal law.*

In 2000, the NSW Parliament amended its superannuation legislation to ensure equal access
for same-sex couples.” In 2002, the Miscellaneous Acts Amendment (Relationships) Act 2002
(NSW) amended around 25 additional laws to include same-sex couples.**

The NSW Law Reform Commission and NSW Anti-Discrimination Board have both
identified further areas for reform.*

4.4.2 Victorian reforms (2001)

In 2001, the Victorian Parliament introduced two pieces of amending legislation - the
Statute Law Amendment (Relationships) Act 2001 (Vic) and the Statute Law Further
Amendment (Relationships) Act 2001 (Vic). Together they amended around 60 enactments,
introducing the term ‘domestic partner’ and replacing definitions of ‘de facto spouse’ and in
some instances ‘spouse’® In some legislation, the term ‘domestic partner’ has been inserted
as an additional definition of a relationship.

A ‘domestic partner’ of a person is now defined in Victorian law as:
a person with whom the person is or has been in a domestic relationship.””
A ‘domestic relationship’ means:

the relationship between two people who, although not married to each other, are living or
have lived together as a couple on a genuine domestic basis (irrespective of gender).*

There are also criteria setting out what will constitute a ‘domestic relationship.*

The Statute Law Amendment (Relationships) Act 2001 (Vic) also adds a new category of
relationship to certain laws for couples who do not live with each other. This category is also
called ‘domestic partner’:

‘domestic partner’ of a person means an adult person to whom the person is not married but
with whom the person is in a relationship as a couple where one or each of them provides
personal or financial commitment and support of a domestic nature for the material benefit
of the other, irrespective of their genders and whether or not they are living under the same
roof, but does not include a person who provides domestic support and personal care to the
person—

(a) for fee or reward; or

(b) on behalf of another person or an organisation (including a government or government
agency, a body corporate or a charitable or benevolent organisation).*

This definition applies to health-related legislation, legislation dealing with criminal law and
consumer and business legislation.

The submission from the Equal Opportunity Commission of Victoria identifies further
areas for reform in the future.*!



Chapter 4: Recognising Relationships ®

4.4.3 Queensland reforms (2002)

In 2002, the Discrimination Law Amendment Act 2002 (Qld) amended a wide range of
existing Acts to introduce the term ‘de facto partner’ as a category of ‘spouse’ or to replace
the term ‘de facto spouse’ with ‘de facto partner’** The new definition of ‘de facto partner’
(which is very similar to the NSW definition) is as follows:

either 1 of 2 persons who are living together as a couple on a genuine domestic basis but who
are not married to each other or related by family.**

There are also criteria setting out what will constitute a ‘de facto partner’*

Importantly, these amendments also made changes to the Acts Interpretation Act 1954
(Qld). This Act now says that any reference to a ‘spouse’ in other legislation includes a ‘de
facto partner’ unless the particular legislation expressly states the contrary.* Thus, a same-
sex partner in Queensland now has access to entitlements available to a ‘spouse.

The submission from the Anti-Discrimination Commission Queensland identifies further
potential areas for reform.*

4.4.4 Western Australian reforms (2002-2003)

In 2002 and 2003, the Western Australian Parliament passed the Acts Amendment (Lesbian
and Gay Reform) Act 2002 (WA) and the Acts Amendment (Equality of Status) Act 2003 (WA).
These Acts removed discriminatory definitions from many pieces of Western Australian
legislation. This was largely done through introducing the terms ‘de facto partner’ and
‘de facto relationship, for example by replacing the words ‘de facto spouse’ with ‘de facto
partner’.*’

Unlike other states, the definition of ‘de facto relationship’ under the Interpretation Act 1984
(WA) refers to a ‘marriage-like relationship’ as follows:

a relationship (other than legal marriage) between 2 persons who live together in a marriage-
like relationship.*®

A later subsection clarifies that the two persons can be of the same sex.*
There are also criteria setting out what will constitute a ‘de facto relationship’*
In some cases, these amendments gave same-sex couples the same entitlements as a ‘spouse),

by including a ‘de facto partner’ in the definition of ‘spouse’ or inserting a reference to a ‘de

facto partner’ directly after a reference to ‘spouse’™

A number of people spoke to the Inquiry about the positive impact of de facto laws in
Western Australia.™

4.4.5 Northern Territory reforms (2003)

In 2003, the Northern Territory Parliament enacted the Law Reform (Gender, Sexuality
and De Facto Relationships) Act 2003 (NT). That legislation amended Northern Territory
legislation by redefining the term ‘de facto partner’ to include same-sex couples.
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Northern Territory law had already established a distinction between the definition of
‘spouse’ (people who are married) and the definition of a de facto ‘partner’ (people who

are not married) so the legislative terminology did not need to change, just the scope of the

definition of de facto ‘partner’.>

The new definition of de facto partner is similar to the definition used in WA, in that it refers
to a ‘marriage-like relationship’:

2 persons are in a de facto relationship if they are not married but have a marriage-like
relationship.™

A later subsection clarifies that the two persons can be of the same sex.”®

There are also criteria setting out what will constitute a ‘de facto relationship.*

4.4.6 Tasmanian reforms (2003)

In 2003, the Tasmanian Parliament amended around 70 laws through the Relationships Act
2003 (Tas) and the Relationships (Consequential Amendments) Act 2003 (Tas).”

There are three main differences between the Tasmanian reforms and the reforms in other
states and territories.

Firstly, the Tasmanian legislation is the only one that uses the term ‘significant relationship’
to describe an unmarried couple.™®

Secondly, the Tasmanian reforms introduce a relationship register alongside the introduction
of the term ‘significant relationship’® A couple (same-sex or opposite-sex) who registers
their relationship as a significant relationship will have prima facie proof of the existence of
that relationship.*

Thirdly, Tasmanian law does not require the couple to live together in order to prove a
significant relationship. This is probably because of the registration scheme. A registered
couple has prima facie proof of the existence of their relationship, so cohabitation need not
be a fundamental element of proving a ‘significant relationship.

The definition of ‘significant relationship’ is:

a relationship between two adult persons -
(a) who have a relationship as a couple; and

(b) who are not married to one another or related by family.*'

There are also criteria setting out when a ‘significant relationship’ exists even if the
relationship has not been registered.®*

4.4.7 Australian Capital Territory reforms (2003—-2004)

Although the ACT Parliament had already made some legislative amendments in 1994,
more sweeping reforms occurred in 2003 and 2004.%
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The Legislation (Gay, Lesbian and Transgender) Amendment Act 2003 (ACT) and the
Sexuality Discrimination Legislation Amendment Act 2004 (ACT) together amended a wide
range of ACT legislation. Among the amendments was the replacement of the term ‘spouse’
with ‘domestic partner’.**

The definition of ‘domestic partnership’ is very similar to the definition of ‘de facto
partnership’ in other states except that it explicitly includes people of the same sex. The
definition reads as follows:

the relationship between 2 people, whether of a different or the same sex, living together as a
couple on a genuine domestic basis.*®

An earlier subsection provides that ‘domestic partner’ refers to a person who lives with
another person in a ‘domestic partnership’ and also a spouse.* There are also criteria setting

out what will constitute a ‘domestic relationship’®”

4.4.8 South Australian reforms (2006)

South Australia was the last state to enact reforms in the area of de facto relationships. The
Statutes Amendment (Domestic Partners) Act 2006 (SA) was assented to on 14 December
2006. However, the Act had not come into force as at 10 April 2007.

The legislation will amend around 90 South Australian enactments by introducing the
concept of a ‘domestic partner, which is defined as follows:

A person is, on a certain date, the domestic partner of another person if he or she is, on that
date, living with that person in a close personal relationship and—

(a) he or she—

(i) has so lived with that other person continuously for the period of 3 years
immediately preceding that date; or

(ii) has during the period of 4 years immediately preceding that date so lived with that
other person for periods aggregating not less than 3 years; or

(b) a child, of whom he or she and the other person are the parents, has been born
(whether or not the child is still living at that date).*®

The Act also allows for two people to apply to the Court for a declaration of domestic
partnership.” However, this declaration has limited impact as:

[i]t must not be inferred from the fact that the Court has declared that 2 persons were domestic
partners 1 of the other, on a certain date, that they were domestic partners at any prior or

subsequent date.”

There are also criteria setting out what will constitute a ‘domestic partnership.”
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4.5 Would formal relationship recognition schemes help same-sex
couples access financial and work-related entitlements?

Many submissions to the Inquiry discuss the importance of formal recognition of same-sex
relationships through registration schemes, civil unions or marriage.”” They also discuss
some of the advantages and disadvantages of the different recognition models.

Recent consultations and surveys by a variety of gay and lesbian lobby groups note general
support for formal relationship recognition schemes. However, there does not appear to be
consensus about the most appropriate way to recognise same-sex relationships when given
the choice between registration schemes, civil unions, or same-sex marriage.”

On the other hand, there is absolute consensus that gay and lesbian couples should have the
same rights to financial and work-related entitlements as their opposite-sex counterparts.
This is the primary goal of this Inquiry.

The following discussion focuses on whether formal systems of relationship recognition
of same-sex couples could assist those couples in accessing financial and work-related
entitlements. In particular, the discussion highlights how formal relationship recognition
may assist a same-sex couple to prove the existence of their relationship for the purposes of
accessing financial and work-related entitlements.

The Inquiry recognises that formal relationship recognition is an important issue to many
people for reasons other than access to financial entitlements. The recent report of the Gay
and Lesbian Rights Lobby (NSW), All Love is Equal, highlights that for some people, formal
relationship recognition is seen not only as a path to legal rights and equality, but as an
important symbolic expression of love between two people.”* Several written submissions
and many of the people who attended the Inquiry’s forums and hearings expressed a similar
view.”

Further, while only some people in same-sex relationships wish to formalise their
relationships through marriage, civil union or registration, many wish to have the option to
do so, just like an opposite-sex couple.”

These are all valid and important arguments. However, the focus of this Inquiry is on how
formal relationship recognition might help or hinder access to financial and work-related
entitlements.

4.5.1 Three possible models of relationship recognition

Submissions to the Inquiry discuss three models of formal relationship recognition for
same-sex couples:

® relationship registration schemes
® civil unions

® same-sex marriage.

Of these models, only relationship registration currently exists as an option for some same-
sex couples in Australia.
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(a)  Relationship registration for same-sex couples

Registration of a relationship does not confer legal rights in itself but it may assist in
demonstrating the existence of a de facto relationship.

Tasmania introduced registration for ‘significant relationships’ under the Relationships Act
2003 (Tas). Both same-sex and opposite-sex couples can register their relationship.” Some
city councils have also introduced relationship registration schemes.”

However, it seems that few couples have registered under these schemes.”

(b)  Civil union for same-sex couples

Civil unions may provide greater ceremony and symbolism than relationship registration.
However, there is currently no civil union scheme in Australia.

The ACT government introduced legislation for civil unions in early 2006. Shortly after
the Civil Unions Act 2006 (ACT) passed through the ACT Legislative Assembly, it was
disallowed by the federal government pursuant to the Australian Capital Territory (Self-
Government) Act 1988 (Cth).*

In disallowing the legislation, the federal Attorney-General stated that the civil union
scheme proposed by the ACT government was ‘deliberately intended to make the ACT
arrangements as close as possible to marriage; when the marriage power is clearly vested in
the Commonwealth’®!

On 12 December 2006, the ACT Attorney-General presented the Civil Partnerships Bill
2006 (ACT) to the ACT Legislative Assembly. The new Bill is similar to the disallowed Civil
Unions Act 2006 (ACT) but with modifications designed to address the concerns expressed
by the federal Attorney-General. The Bill uses the term ‘civil partnership’ to avoid using the
language of marriage.®> However, the federal Attorney-General has indicated that the new
Bill still does not address the federal government’s concerns.*

There are various models of civil unions in other countries.®

() Marriage for same-sex couples
In 2004, the federal government amended the Marriage Act 1961 (Cth) to clarify that

‘marriage’ is ‘the union of a man and a woman to the exclusion of all others.*

Same-sex marriage is permitted in a range of other countries.** However, the Marriage
Amendment Act 2004 (Cth) clarified that same-sex marriages taking place overseas will not
be recognised under Australian law."

Marriage is clearly the most politically contentious of the three models. Many of the
submissions to the Inquiry emphasised the utmost importance of giving same-sex couples
and opposite-sex couples the same right to affirm their relationship in marriage.** Other
submissions argued that same-sex marriage: ‘promotes different models, values and
behaviours’ compared to opposite-sex marriage,” is ‘highly unstable}” and is not in the best
interests of children.”
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4.5.2 Formal recognition can provide evidence of a relationship

While there are many persuasive and valid reasons for introducing formal relationship
recognition for same-sex couples, the focus of this Inquiry is on how formal relationship
recognition could help a same-sex couple prove the right to financial entitlements.

Sometimes it is difficult for a couple to provide the evidence necessary to prove the criteria
for a genuine domestic relationship. This may be particularly difficult for a same-sex couple
who has not yet declared their sexuality to friends, family or workplaces for fear of the
public reaction. Further, some same-sex couples have told stories of decision-makers who
are resistant to the possibility that a same-sex couple can be a genuine couple.

Several people told the Inquiry that a formal ‘piece of paper’ could assist same-sex couples
in proving the genuineness of their relationship and in asserting the rights that flow from
such a relationship.

The NSW Law Reform Commission believes that the advantages of registration schemes
include greater certainty and recognition. They comment:

Registration has the benefit of certainty. That certainty removes the need for legislative
preconditions such as requiring cohabitation. The parties to a relationship can be readily
identified, and have demonstrated that they know about, and agree to be bound by, the
legislation and its provisions. It would give people who do not wish or are legally unable to
marry, such as gay and lesbian couples, the opportunity to have their relationship registered
and formally recognised by the State. It also provides a system of recognition for people who
do not wish to live together, but want to acknowledge their relationship of mutual support.”

A woman from PFLAG Brisbane told the Inquiry about how civil unions could help her gay
son assert his rights under law:

I want the government to relent on the issue of civil unions. It would give my son and his
partner instant recognition and give them the rights that the rest of us take for granted.”®

Doug Pollard told the Inquiry of the advantages that marriage might have brought him in
proving his relationship for visa purposes:

You are accepted as someone’s heterosexual partner if you can provide ONE piece of paper - a
marriage certificate. To prove our interdependency took a blizzard of paper — bank statements,
phone bills, rent receipts, credit card statements, letters, airline tickets, hotel and restaurant
bills etc. etc. - and a major intrusion into our private life.”*

As this example suggests, if a same-sex couple were entitled to marry, those who did in fact
marry could by-pass the ‘de facto relationship’ or ‘interdependency relationship’ definitions
and qualify automatically as a ‘spouse’

4.5.3 Formal relationship recognition is helpful but not necessary to access
financial entitlements

Almost all of the financial entitlements discussed throughout this report are available to
opposite-sex couples, whether or not they are married. The goal of this Inquiry is to ensure
that same-sex couples also have access to all financial entitlements, whether or not they are
married.
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Even if there were formal relationship recognition schemes for same-sex couples, only
some same-sex couples will choose to formalise their relationships. This is no different to
opposite-sex couples, only some of whom choose to formalise their relationships.

So, while marriage, civil unions or relationship registration might help some same-
sex couples prove a genuine relationship, formal recognition is not, and should not be a
necessary prerequisite.

Thus, the following recommendations focus on ensuring that same-sex couples can access
the same financial entitlements available to opposite-sex couples - irrespective of formal
recognition schemes.

4.6 How should federal law change to ensure same-sex couples can
access financial and work-related entitlements?

The primary source of discrimination against same-sex couples is the way in which federal
law describes who constitutes a legitimate couple.

Same-sex couples are excluded from all definitions describing a couple-like relationship,
except where the ‘interdependency’ category has been introduced. While that category has
brought improvements, it still treats same-sex couples differently to opposite-sex de facto
couples.

Discrimination will continue for as long as the definitions continue to limit their scope
to opposite-sex couples. Discrimination will disappear as soon as the definitions include
same-sex couples.

All of the states and territories have enacted broad-based law reform to achieve this goal.
They have done this by inserting new definitions of ‘de facto, ‘domestic’ or ‘significant’
relationship into the relevant state and territory laws. Federal Parliament should also amend
the definitions in federal laws to remove discrimination against same-sex couples.

4.6.1 Introduce omnibus legislation replacing discriminatory definitions in

federal law
The Inquiry recommends that the federal Parliament enact legislation which ensures that
all discriminatory definitions are amended to include same-sex couples. Such legislation

should be ‘omnibus’ legislation that simultaneously amends all discriminatory federal laws
- including those laws set out in Appendix 1 to this report.

The following sets out two possible ways that this omnibus legislation could amend the laws

to remove discrimination. However, the Inquiry prefers the first approach.

(a)  Preferred approach: retain current terminology and introduce the concept of a
‘e facto relationship’

This first option for amendment is to:
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retain the current terminology used in federal legislation
redefine the terminology in the legislation to include same-sex couples

insert new definitions of ‘de facto relationship’ and ‘de facto partner’ which include
same-sex couples (as set out in section 4.6.2(b) below).

For example, the Income Tax Assessment Act 1997 (Cth) currently defines a ‘spouse’ as
follows:

‘spouse’ of a person includes a person who, although not legally married to the person, lives
with the person on a genuine domestic basis as the person’s husband or wife.”* (emphasis

added)

This definition has been interpreted to exclude same-sex couples because of the reference
to a ‘husband or wife’

There is no need to change the term ‘spouse, but it must be redefined to include a same-sex
couple. A new definition of ‘spouse’ could read:

‘spouse’ of a person includes a person who is in a de facto relationship.

But ‘de facto relationship’ must also be defined in the legislation to include a same-sex
relationship.

The main advantage of this strategy is that minimal changes are required to the existing
legislation. For the most part, the only amendments necessary would be in the ‘interpretation’
or ‘definitions’ sections in the relevant legislation.

For example, if this approach is adopted, the substantive provisions of the tax legislation
which confer rights on a ‘spouse’ need not be amended, because ‘spouse’ will remain the
term to describe married and unmarried couples. But the term will now also incorporate
same-sex couples (and opposite-sex couples) in a ‘de facto relationship.

Appendix 1 to this report sets out the relevant sections which would need to be amended if
this approach were taken.

(b)  Alternative approach: change current terminology describing married and
unmarried couples

This alternative approach makes a clearer distinction between the way a married couple is

described and an unmarried couple is described, because it amends both the terminology

and the substantive provisions. This approach is in line with that taken in several states and
territories.

This approach involves:

® narrowing the scope of marriage-related terms to apply only to people who are (or
were) legally married (for example ‘spouse’ only includes a person who is married)

® introducing the terms ‘de facto partner’ and ‘de facto relationship’ to apply to
unmarried opposite-sex and same-sex couples

® amending all sections conferring substantive entitlements to ensure that they include
both the marriage-related terms and de facto-related terms.
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There will need to be many more amendments to the existing legislation if this approach is
taken, because the substantive provisions relying on current terminology must be amended
to recognise the new terminology.

For example, some of the changes which may need to occur pursuant to this approach
include:

® Legislation will need to add a new definition of ‘de facto relationship.

® Where there is currently a definition of ‘spouse, that term should only describe a
person who is legally married; a definition of ‘de facto partner’ should be inserted
to cover a person who is unmarried but in a genuine relationship, irrespective of
gender.

® Wherever there is a reference to a ‘spouse’ in the substantive provisions of legislation,
there should also be a reference to a ‘de facto partner’

® Wherever there is a reference to a ‘de facto spouse’ that term should be replaced with
the term ‘de facto partner’.

® Wherever there is a definition of ‘member of a couple’ that definition should include
a person in a ‘de facto relationship.

® Wherever there is a reference to a ‘marital relationship’ or ‘marriage-like relationship,
‘de facto relationship’ should either replace that term or be added to that term.

® Wherever there is a reference to a person who lives with another person ‘on a bona
fide (or genuine) domestic basis, although not legally married to the employee), that
phrase can be replaced with the phrase ‘in a de facto relationship.

These are broad guidelines only. There needs to be special care in ensuring that the
amendments do not alter the nature of the entitlements described by these terms, other
than to put opposite-sex and same-sex de facto relationships on the same footing.

4.6.2 Introduce an inclusive definition of ‘de facto relationship’into federal law

In developing the following definition of ‘de facto relationship’ the Inquiry has considered
definitions and criteria used in state and territory laws; criteria used in federal law definitions
of ‘interdependency’; and the criteria for a ‘marriage-like relationship’ in social security
law.

(a)  Important features of the model definition

The Inquiry has used the term ‘de facto’ because it is the most common of the terms used in
state and territory law. However, the Inquiry has no strong preference for the term ‘de facto
relationship’ above terms such as ‘domestic relationship’ or ‘significant relationship.

The Inquiry is concerned to ensure that a new definition has the following features:

® Inclusiveness. The focus of the definition is on the genuineness of the relationship
between two people rather than their gender.

® Flexibility. The definition considers a range of factors relevant to a relationship
with no one determinative factor. Further, the definition starts with the assumption
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(b)

that the couple must live together, but allows for the possibility that they may be
temporarily separated.

Consistency. The federal definition should be consistent with definitions in state and
territory jurisdictions to reduce the uncertainty currently facing same-sex couples.

Evidentiary guidelines. The definition should indicate the type of evidence that can
assist a couple in proving the genuineness of the relationship, including statutory

declarations and other formal recognition schemes if available.

A model definition of ‘de facto relationship’ and ‘de facto partner’

The following is the definition of ‘de facto relationship’ which the Inquiry recommends be

introduced into federal laws conferring financial and work-related entitlements.

(1) De facto relationship’ means the relationship between two people living together as a couple
on a genuine domestic basis.

(2) In determining whether two people are in a de facto relationship, all the circumstances of the
relationship must be taken into account, including any of the following:

(a) the length of their relationship
(b) how long and under what circumstances they have lived together
(c) whether there is a sexual relationship between them

(d) their degree of financial dependence or interdependence, and any arrangements for
financial support, between or by them

(e) the ownership, use and acquisition of their property, including any property that they
own individually

(f) their degree of mutual commitment to a shared life

(g) whether they mutually care for and support children

(h) the performance of household duties

(i) the reputation, and public aspects, of the relationship between them

(j) the existence of a statutory declaration signed by both persons stating that they regard
themselves to be in a de facto relationship with the other person.

(3) No one factor, or any combination of factors, under (2) is necessary to establish a de facto
relationship.

(4) A de facto relationship may be between two people, irrespective of gender.

(5) Two people may still be in a de facto relationship if they are living apart from each other on
a temporary basis.

If the various states and territories adopt a relationship registration scheme (like that which
exists in Tasmania), subsection (6) could be added to the definition of ‘de facto relationship’
along the following lines:

(6) If a relationship is registered under a state or territory law allowing for the registration of
relationships, registration is proof of the relationship from that date.
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If the various states and territories adopt a civil union scheme, subsection (7) could be
added along the following lines:

(7) If two people enter into a civil union under a state or territory law, evidence of that civil union
is proof of the relationship from that date.

If relationship registration or civil unions become relevant to the definition, subsection (3)
should change to read:

(3) No one factor, or any combination of factors, under (2), (6) or (7) is necessary to establish a
de facto relationship.

The Inquiry further recommends the following definition of ‘de facto partner’:

de facto partner’ means one of two people in a de facto relationship.

4.6.3 Summary of recommendations

The Inquiry recommends that the federal Parliament amend federal law to ensure equal
access to financial entitlements and benefits for all couples — be they married or unmarried,
opposite-sex or same-sex.

The federal Parliament should introduce ‘omnibus’ legislation to simultaneously eliminate
discrimination against same-sex couples in all federal laws identified in Appendix 1 to this
report.

The Inquiry’s preferred approach to amendments is that the omnibus legislation:

® retain the current terminology used in federal legislation
® redefine the current terminology to include same-sex couples

® insert a new definition of ‘de facto relationship’ and ‘de facto partner’ following the
model definition in section 4.6.2(b) above.
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