Submission by the Presbyterian Church of Queensland

Freedom of Religion and Belief in the 21st Century

Introduction

The federal government has rightly expressed a desire to see social cohesion and harmony promoted within the Australian community.  As a denomination of Christians, the Presbyterian Church of Queensland similarly seeks to promote peace, justice and harmony within our society.  Jesus Christ, reminding us of the teaching of Moses, instructs us that we ought to love our neighbour as ourselves (Leviticus 19:18; Luke 10:27) and indeed explained that this means we ought to love, rather than hate, even those who would make themselves our enemies (Matthew 5:43-46).  Expounding the teaching of Christ, the Apostle Paul teaches us to bless those who curse us, never to pay back evil for evil to anyone, to respect what is right in the sight of all men and, as far as possible and so far as it depends on us, to be at peace with all men (Romans 12:17-18).  

As Christians, we have a message of good news –  the love of God expressed in the sacrificial life of his Son, the Lord Jesus Christ – to share with all.  We know that the message of God's redeeming grace is not received by all, but we have no interest in coercion of any kind.  The Westminster Confession of Faith, to which our denomination subscribes, teaches that ‘God alone is Lord of the conscience, and hath left it free from the doctrines and commandments of men’ (WCF 20:2).  We are committed therefore to speaking and living what we believe to be the truth, but it all times ‘speaking the truth in love’ (Ephesians 4:15) and expressing this love through lives of service and compassion directed especially to the sick, the imprisoned and the stranger (Matthew 25:34-40; Luke 10:29-37).  

Consistent with these principles, Christians of many denominations, including those of the Presbyterian Church of Queensland, have worked hard to contribute to the well-being of the Australian community.  It is surely not necessary to document in detail the many ways in which Christians have provided social welfare services, health care, education, and much else, all contributing fundamentally to the social fabric of the community.  We therefore believe strongly in the principle of freedom of religion, meaning the freedom of religious individuals and groups to put their religious beliefs into practice.  We are concerned that there are some sectors in Australian society which do not respect or even understand the valuable contribution that Christians have made. It would be extremely harmful for our society if ‘freedom of religion’ were to be understood as ‘freedom from religion’.  There is a real sense in which every perspective is ‘religious’, even the humanistic.  We affirm the freedom of individuals and groups to express their religious beliefs in practice within the proper constraints of law.  

The following submissions are made, therefore, praying to God on behalf of all who are in authority in this nation, that we may be at liberty to lead quiet and peaceful lives in all godliness and dignity (I Timothy 2:2).  Several of our submissions are strongly critical of various policies recently adopted in certain Australian jurisdictions.  These criticisms, though serious, are voiced in a spirit of cooperation and concern for the well-being of the people of this country.  

1:  Evaluation of 1998 HREOC Report on Article 18: Freedom of Religion and Belief

1. What are areas of concern regarding the freedom to practice and express faith and beliefs, within your faith community and other such communities? 

Our major area of concern regarding the freedom to practice and express faith and beliefs concerns the entirely counterproductive impact of several government measures ostensibly intended to protect and maintain religious freedom and inter-religious harmony.  In particular, we express grave concern about the practical impact of religious vilification laws.  Our special concern is with religious vilification laws which prohibit communicative acts which are neither intended nor likely to encourage acts of physical violence and which give private parties and organisations the capacity to institute complaints, initiate investigations or pursue legal or quasi-legal proceedings.  Where such religious vilification laws have been introduced, such laws have been – and are likely to continue to be – used by some religious bodies in order to: 

· shield particular religious beliefs and practices from open debate and legitimate criticism;

· place pressure on the adherents of other religions to refrain from engaging in robust discussion of competing truth claims;

· cast the adherents of other religions who engage in religious debate and discussion as engaging in unlawful and antisocial activities;

· limit the freedom of adherents of other religions to exercise aspects of their religious liberty, including the liberty to freely propagate the tenets of their religion, and to compare those tenets with those of alternative religions.

Religious vilification laws apply the organised power of the state to intervene in interreligious debate.  Civil courts and tribunals are not appropriate venues for the adjudication of such disputes.  Religious vilification laws involve an illegitimate entanglement of the state and state power in religious matters.  Even where the sanctions are entirely civil in nature, the threat of litigation, including the personal and financial costs of litigation, and of being required to publish written apologies in the media, constitute what are in substance (although not in form) pecuniary penalties hardly distinguishable in practical effect from the imposition of fines and similar criminal penalties.  

Concern is also expressed that religious vilification laws typically allow special dispensations from the general application of the law to artists, scientists, scholars and the media.  We see no compelling justification for this special privileging, although we note, with some irony, the similarity between the treatment of these particular professions today and role of the court-prophets of biblical times, themselves captive to the political imperatives of those in power at the time.  

2. Have new issues emerged since this report was published in 1998 relating to expression of faith?  

As a denomination based in Queensland, we express concern about Brisbane City Council’s brochure entitled Islam in Brisbane.  It is not unlikely that 1998 HREOC Report gave rise to the publication. Our concern is that  Christian and Jewish beliefs have been misrepresented in it.
 There are very clear distinctions between Christian, Jewish and Muslim faiths, which the publication overlooks. Peace between religions cannot be obtained by artificially eliminating distinctions. When public money is used by government agencies to misrepresent religious beliefs, this is more likely to aggravate, rather than ameliorate, religious conflict. 
3. Is there adequate protection against discrimination based on religion or belief, and protection of ability to discriminate in particular contexts?  

There is currently insufficient protection of the ability of religious believers and religious organisations to engage in legitimate discrimination on the basis of their religious beliefs and convictions.  The existing exemptions for religious organisations from the general effect of antidiscrimination laws, particularly on the grounds of religious belief and personal practices and lifestyle should be maintained, and indeed expanded to protect religious believers and religious organizations who conscientiously wish to conduct businesses, pursue callings and provide social services as an expression of their religious convictions.  

4. How are federal and state and territory governments managing incitement to religious hatred, and the question of control and responsibility? 

In connection with our response to question 1 above, those State and Territory governments that have introduced religious vilification laws have made a very grave error of judgment.  Those jurisdictions that have refrained from doing so, have acted wisely and prudently.

5. How well have the recommendations of Article 18: Freedom of Religion and Belief been implemented by the various state and federal governments?

This question presupposes that there is an automatic imperative that Article 18 must be implemented by Australian governments.  We recognise that at international law, Australia is a party to the ICCPR and has undertaken international obligations in that respect.  However, we do not believe that international treaties should be implemented automatically or uncritically.  While we acknowledge the importance of many of the lofty aspirations expressed in various international human right standards, we are conscious that international treaties such as the ICCPR came about through negotiations between states parties whose motives were not all entirely above reproach and that the decisions of the Human Rights Committee, for example, have not always been immune from political manipulation.  The existence of Article 18 does not exempt the political institutions of our country from the responsibility to exercise discernment and sound judgment when approaching the question of its domestic implementation.  
2:  Religion and the State – the Constitution, roles and responsibilities

Section 116 of the Commonwealth of Australian Constitution Act states that: 

The Commonwealth shall not make any law for establishing any religion, or for imposing any religious observance, or for prohibiting the free exercise of any religion, and no religious test shall be required as a qualification for any office or public trust under the Commonwealth.

The Constitution

1. Is this section of the Constitution an adequate protection of freedom of religion and belief? 

Within the bounds of the Commonwealth constitution, Christianity has played a vital role in supporting our society’s moral framework.  Biblical beliefs are behind the development and health of our country, the development of all our major political parties and trade unions, our first schools and notions such as brotherhood and mateship. In the 19th Century, when science had the world believing aboriginal people were another species, Christians recognised them as brothers and preserved their lives.
 

Section 116 of the Commonwealth Constitution as currently interpreted by the High Court provides broadly adequate protection for freedom of religion and belief in this country.  The framers of the Australian Constitution limited the scope of section 116 to the Commonwealth deliberately, believing that it was beyond their remit to propose substantial changes to the State constitutions, and expressing confidence in parliamentary institutions to adequately protect individual freedoms, including freedom of religion.  We do not support any changes being made either to the federal or the state constitutions in this respect.  As the framers of the Commonwealth Constitution recognized, it is inappropriate for a federal constitution to contain provisions dealing directly with the powers of the States in matters unrelated to the task of federating the Australian colonies into a federal commonwealth.  Altering the language of s 116 would have the potential to destabilize the approach that the High Court has taken in its interpretation.  We would be particularly concerned lest that introduce an interpretation of s 116 which tends to marginalise religion or to exclude it from the public sphere along the lines that the religion clauses of the First Amendment to the US Constitution have been interpreted.  

2. How should the Australian Government protect freedom of religion and belief?  

We are extremely concerned about the possibility that the Australian government will take steps to alter the existing constitutional and legal treatment of religious matters, whether in the form of a proposed amendment to the Constitution or in the form of a Religious Freedom Act.  We see no urgent need for change, and we are genuinely fearful of the unintended consequences of further government intervention in these fields.  The grave mistakes made by some of the State and Territory governments in intervening in religious matters in recent years do not fill us with confidence concerning the capacity of the federal government to avoid these or other mistakes.

The scope of the Religious Freedom Act proposed in the Report is not entirely clear.  It was recommended that the Act should apply to ‘individuals, corporations, public and private bodies and all other legal persons who may be subject to Commonwealth legislation’.  A Commonwealth Religious Freedom Act could not bind the Commonwealth itself, as the powers of the Commonwealth are conferred by the Constitution and a Commonwealth statute cannot bind future Parliaments.  However, the States are legal persons who can be made subject to Commonwealth legislation.  Accordingly, it seems that the legal effect of a Religious Freedom Act, if validly enacted, would be to control or limit the powers of the States, as well as to place obligations upon public bodies and private organizations and individuals.  

The legitimacy of any attempt to bind the State Parliaments in this respect is seriously in doubt.  We recognise that the High Court of Australia has so interpreted the external affairs power to enable the Commonwealth to legislate to implement Australia's obligations under international treaties on any subject matter whatsoever, but we observe that this decision was arrived at by a closely divided court and, although now well-established in law, has been accompanied by political controversy ever since.  We also acknowledge that the Commonwealth has used this power to enact various anti-discrimination laws.  Despite these developments, to rely on the external affairs power to enact a Religious Freedom Act would involve the Commonwealth in an unprecedented interference with the self-governing capacities of the people of each State, particularly in relation to religious matters.  Only some of the Australian States and Territories have chosen to adopt legislative protections for rights, and none of these provisions strictly bind the legislative powers of the Parliaments.  For the Commonwealth Parliament to impose Religious Freedom Act on the States would be to nullify the deliberate decision taken by several States not to adopt one themselves.  

3. When considering the separation of religion and state, are there any issues that presently concern you?

We are very concerned about a tendency towards greater government entanglement with religious matters, particularly through religious vilification laws, antidiscrimination laws and bills or charters of rights.  We believe there is a tendency of government to overreact to perceived threats to religious harmony in this country caused by perceptions of increasing religious diversity.  The fundamental causes of religious harmony are themselves personal, social and ultimately religious.  Speaking for the particular Christian faith community to which we adhere, we are conscious of the lessons that have been learned by those of Christian faith through reflection on the Christian scriptures, against a long history of shifting relationships between church and state, concerning the need to maintain tolerant and loving attitudes towards those of other faiths.  

When considering the separation of religion and state, we again draw attention to the publication Islam in Brisbane as an issue of concern. This document should have been written without the misrepresentation of Christian and Jewish beliefs. A government department should not be permitted to sponsor a document that presences as fact something which is not a fact, and to do so at the expense of tax payers and persons of other faiths.  The Council has been asked to edit this document but has refused to do so. The Council seems to have allied itself with one small part of the community with no regard for the rest of the community. This document does not “ensure the wider community is better informed about Islam and Muslim ways of life.” (Islam in Brisbane) It gives a false impression about the links between Christianity, Judaism and Islam and false grounds for peace.
4. Do religious or faith-based groups have undue influence over government and/or does the government have undue influence over religious or faith based groups?

We do not generally think that religious and faith-based groups have undue influence over government.  We endorse efforts by those of religious faith to encourage governments to maintain decent moral standards, and we have no pressing concerns about government assistance to religious schools and government support of religious charitable organizations.  

5. Would a legislated national Charter of Rights add to these freedoms of religion and belief?

Paradoxically, we do not believe that a legislated national charter of rights would enhance religious freedom in this country.  We appreciate the distinction that is drawn between constitutional and legislative bills of rights, as well as of the varying roles that can be given to the courts, in their relationship to parliaments, under such schemes.  We submit that all forms of bills of rights constitute an increase in power accorded to the courts, and we are deeply skeptical about the capacity of court-oriented processes to enhance religious freedom or promote religious harmony.  Institutions of government, whether executive, legislative or judicial, generally do best when they do least to interfere in religious matters.  While we are fearful of excessive executive and legislative interference with freedom of religion, we are equally fearful of excessive judicial interference in such matters.  This may seem paradoxical for those tutored in contemporary liberal-democratic discourse, but we express simple skepticism of the capacity of liberal institutions of government to further enhance religious liberty in the particular circumstances in which we find ourselves at this particular point in time in this country.  We are generally satisfied with the current modus vivendi, and we express sincere concern about proposals to alter the current religio-political settlement.  

3:  Religion and the State - practice and expression

1. What are some consequences of the emergence of faith-based services as major government service delivery agencies?  

Christian faith based services have always existed in this country and continue to grow. However, we express grave concern that Christian based medical services are being challenged by changes in the law requiring medical practitioners to compromise their moral and biblical convictions in the way that they conduct their medical practices. Christian medical staff cannot in good conscience encourage, carry out or facilitate abortions.  The recent amendment to the law in Victoria requiring medical practitioners to refer patients to practitioners who will carry out an abortion is a major and very grave concern.  

2. How should government accommodate the needs of faith groups in addressing issues such as religion and education, faith schools, the building of places of worship, religious holy days, religious symbols and religious dress practices? 

Christian faith based services work with civil governments in meeting needs with in our communities. Private Christian schools provide significant assistance in the education of our nation’s children and youth.  Without private schools governments would have a far more expensive task in the provision of education.  Christian chaplaincy services play a vital role in many places including schools, prisons and hospitals.  Many Christian faith based services are run by volunteers.  The government could better accommodate the needs of faith groups by not burdening them with a barrage of “must read literature” when they clearly demonstrate a high standard and quality of service provision. 

3. Is current legislation on burial practice and autopsy practice adequate? Are any other of your religious practices inhibited by law, procedural practice or policy (i.e. education or health)?

The current legislation relating to burial practice and autopsy practice is adequate so far as we are concerned. 

4:  Security issues in the aftermath of September 11

1.
a)  Have the changes in federal and state laws affected any religious groups, and if so how? 


b)  How should this be addressed? 

2.
How should the Government balance physical security and civil liberties? 

3.
Consider and comment on the relationship between law and religious or faith based communities, and issues such as legal literacy, civil liberties, dissemination of law to new immigrant communities, and the role and conduct of judiciary, courts and police.  

4.
a)  Is there religious radicalism and political extremism in Australia? 

      b)  If so, what are the risks to Australia?
The federal and State governments have, in general, responded appropriately to the terrorist threat.  National security is vitally important in maintaining the freedoms we enjoy and the freedoms that immigrants seek.  In this context, however, it is important that Muslim groups do not get preferential treatment for the improvement of their educational and work opportunities. All immigrants of non-English speaking background should receive equal assistance. 

The Christian perception of Muslims is naturally coloured by the humiliating restrictions and persecution suffered by so many of their fellow Christians in Muslim countries.  Christians of genuine faith do not, however, engage in hostilities or violence against other religious groups.  As Christians in this country, we recognise the biblical injunction to do justice for the alien and sojourner in our midst (Exodus 22:21; Deuteronomy 27:19).  However, immigrants of all religious persuasions must also accept Australian institutions and both the Christian and secular roots of our society. They also must accept that the government has to be vigilant in protecting the Australian public from terrorist activity.

5.
Can you provide any examples of social exclusion in regard to religion? How and why do issues of social exclusion develop? 

Evangelical and reformed Christians face social exclusion frequently in contemporary Australian society.  This, again, may seem paradoxical, given the fact that Australia is thought to be a traditionally Christian nation, has preserved many Christian traditions, and most Australians still profess to be Christian.  However, exclusion occurs, often subtly but nonetheless forcefully in many areas of social life, including:

· Radio and television programs, newspaper and journal articles which mock and denigrate the Christian faith;

· University courses taught by lecturers who are openly anti-Christian in their teaching;

· The way in which the question of origins is taught in schools, with materialistic evolution being taught as scientific fact and creationist and intelligent design perspectives routinely dismissed. 

Notwithstanding this level of social exclusion, which has to be experienced to be understood, we do not call upon governments to take special action to intervene, as we accept that those of anti-religious or anti-Christian sentiment will inevitably treat Christians in this way.  We only ask for the freedom to practice our faith as we seek to demonstrate to all people the love of Christ in the hope that they, too, might embrace his offer of salvation.  
5:  The interface of religious, political and cultural aspirations

1.
a) How would you describe the interface between religion and politics and cultural aspirations in contemporary Australia?


b)  What issues does this include?

2.
How should government manage tensions that develop between aspirations?

3.
How do you perceive gender in faith communities?

4.
Do you believe there is equality of gender in faith communities?

5.   What do you think should be the relationship between the right to gender 

equality and the right to religious freedom in Australia? 

6.
Citizenship and Australian values have emerged as central issues, how do you balance integration and cultural preservation? 

7.
What are reasonable expectations to have of citizens’ civic responsibility, rights, participation and knowledge?
8.
Is there a role for religious voices, alongside others in the policy debates of the nation?

The 1998 HREOC Report on Article 18: Freedom of Religion and Belief adopted the following definition of religion (Recommendation 2.5):

religion and belief should be given a wide meaning, covering the broad spectrum of personal convictions and matters of conscience… It should include theistic, non-theistic and atheistic beliefs… Religion or belief should be defined as a particular collection of ideas and/or practices… 

The definition should not apply to all beliefs but only to those that clearly involve issues of personal conviction, conscience or faith. 

Religion is centrally a matter of personal conviction, conscience or faith.  It is not possible for those of sincere religious convictions to separate their beliefs from their daily practices, including the performance of their responsibilities as citizens in this nation.  Sincere Christians cannot avoid speaking as Christians when they engage in democratic deliberation and debate.  There is thus clearly a role for religious voices in the policy debates of the nation. We live in a democratic society and persons of all perspectives should be part of the policy debates that shape our country and our future.

6:  Technology and its implications 

1. How have the new technologies affected the practice and dissemination of religious and faith communities?

2. Has new technology had an impact on your religion and/or your religious practice?

3. What issues are posed by new religions and spiritualities using new technologies?

4. Is your freedom to express your religion or beliefs hindered or helped by current media policies and practices, considering reporting, professional knowledge, ownership, and right of reply? 
5. What impact do the media have on the free practice of religion in Australia and the balanced portrayal of religious beliefs and practice? 
6. Are there religious or moral implications in the development of new technologies such as the internet and or mobile phones, especially in regard to religious vilification and hatred?

We observe that news media outlets often turn to mainstream liberal church organizations when seeking the “Christian perspective” on matters, and that journalists and editors often fail to present well-rounded reporting.  Mainstream media also tends to support particular political interests and often mocks alternative views on many issues, such as ‘intelligent design’, abortion, and embryonic stem cell research.  As a body of Christians, we are often conscious that positions that we hold are attacked by elements of the media that we have very little if any opportunity to reply.  
Technology increases the accessibility of information generally and makes it available in many different languages. Technology also increases the amount of mis-information which we must also deal with, as individuals and in our churches, school and communities.  Technology also increases the avenues through which abuse and assault can be channeled but not necessarily because of religious persuasion or affiliation. Moral values are definitely under attack, with minors being exposed to inappropriate material through the internet and mobile phones.
7:  Religion, cultural expression and human rights  

1. Is there satisfactory freedom of cultural expression and practice within the normative social and legal framework?  

At present there are satisfactory freedoms however we are concerned that as a result of the FRB project those freedoms may be negatively impacted.

2. Do service providers in your state or territory support the right to cultural security, safety and competence?  

3. How can the cultural aspirations and human rights of Aboriginal and Torres Strait Islanders be met?

Christianity has no racial or ethnic boundaries.  As a denomination, we work hard to support and encourage our brothers and sisters in Christ of all racial and ethnic boundaries.  We are especially conscious of the special material needs of Aboriginal and Torres Strait Islanders and have worked hard to provide them with support.  We draw attention to the extent to which it is faith-oriented people who provide much of the support and comfort to Australia’s indigenous peoples.  
4. What are the issues impacting on Aboriginal and Torres Strait Islander communities at present, and proposed solutions?

5. Are there any issues in regard to participation in the faith community for people with disabilities?
6. How is diverse sexuality perceived within faith communities? 

7. How can faith communities be inclusive of people of diverse sexualities? 

8. Should religious organisations (including religious schools, hospitals and other service delivery agencies) exclude people from employment because of their sexuality or their sex and gender identity? 

Religious organizations should be given the freedom to discriminate where warranted and required by biblical principles.  Christian faith communities are not permitted according to biblical directives to admit to office those who practice any form of sexual immorality, such as fornication or homosexuality. Secular humanists and atheists need to understand and respect long established religious beliefs, instead of expressing intolerance towards religious institutions which cannot employ persons living lifestyles that are clearly counter to the belief and tradition of a religious group.
9. Do you consider environmental concern to be an influence shaping spiritualities and value systems?

The Bible itself provides guidelines for appropriate interaction, protection and care of our environment.  
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