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To Whom It May Concern,

Freedom of Religion and Belief in the 21st Century

Australian Human Rights Commission

The Human Rights Committee (HRC), the Public Law Committee (PLC) and the International Law Committee (ILC) of the NSW Young Lawyers are grateful for the opportunity to make a submission to the Australian Human Rights Commission relating to ‘Freedom of Religion and Belief in the 21st Century’. 

NSW Young Lawyers is made up of law students and legal practitioners who are in their first 5 years of practice or under the age of 35. The HRC is concerned with a range of human rights issues in both Australia and abroad and aims to raise awareness and provide education to the legal profession and the wider community on these issues. 

As a collective of the NSW Young Lawyers, the HRC, PLC and the ILC enclose our submission in relation to this enquiry. The submission may be treated as public, can be published on the website of the Australian Human Rights Commission and has not been marked confidential for the purposes of the Freedom of Information Act 1982 (Cth).
If you have any questions in relation to the matters raised in this submission, please contact Carolina Riveros Soto, Co-Vice Chair of the NSW Young Lawyers Human Rights Committee (hrc.vicechair@younglawyers.com.au) or Louise Jardim, President of the NSW Young Lawyers (president@younglawyers.com.au).

Yours faithfully,

Carolina Riveros Soto

Co-Vice Chair, NSW Young Lawyers Human Rights Committee

INTRODUCTION

1. The NSWYL expresses its ‘in principle’ support for efforts to legislatively entrench a right to freedom of religion and belief under Australian law. 

2. The NSWYL, however, firmly takes position that the definition, implementation and scope of that right as specified under Australian law must be consistent with international law, including obligations arising under any treaty to which Australia is a party and customary international law. 

3. Any discrimination on the ground of religion and belief can only be permitted under Australian law insofar as and to the same extent as allowed under international law. In respect of Australia’s statement of interpretation concerning Article 20, the NSWYL notes that a ‘statement of interpretation’ may, in certain circumstances, amount to a reservation whose permissibility and effect must be assessed against the International Covenant on Civil and Political Rights to which Australia is a Party (including the object and purpose of that instrument, international human rights law and customary international law). 
4. The NSWYL considers that Australia could retain its statement of interpretation, provided that Australia fully and in good faith discharges its obligations arising under international law, including under the Covenant. These obligations include the requirement under Article 2, “to respect and to ensure to all individuals within its territory and subject to its jurisdiction the rights recognised in the present Covenant” and to adopt measures to give effect to the rights recognized under the Covenant.

5. Furthermore, it is reiterated that the International Covenant on Civil and Political Rights (ICCPR) is currently reproduced as schedule 2 of the Human Rights and Equal Opportunity Commission Act 1986 (Cth). 

6. The NSWYL notes that for the Australian Parliament to annex a treaty text to legislation is suggestive of an intention to grant that instrument a privileged status. It is also ‘strongly arguable’ that annexing a treaty to legislation may render it a source of Australian law, particularly where exercising a discretion may be contemplated.

7. At the same time, the NSWYL is also mindful of the prevailing view that the effect of annexing or scheduling a treaty to an Act does not have the effect of creating justiciable rights for individuals.
 We accordingly suggest that efforts to legislatively entrench the right to freedom of religion and belief are to be supported.

8. Lastly, the NSWYL considers that the right to freedom of religion and belief (to the extent that it exists as a right under customary international law) is also a right which exists under Australian law. 

9. The NSWYL notes suggestions that customary international law automatically forms part of Australian law.
 We also note the ‘true view…that international law is not a part, but is one of the sources’ of Australian law’.
 Australian courts may therefore be called upon to consider whether a particular international legal rule has been received into, and so become a source of, Australian law. In that sense a universally recognized international legal principle would similarly be applied by Australian courts.
 

10. Therefore, the NSWYL considers that, insofar as customary international law includes the right to freedom of religion and belief, that right under customary international law is a ‘source’ of Australian law. The International Law Committee does not express a concluded view on the existence and scope of the right to freedom of religion and belief as it currently subsists under customary international law. 

11. The NSWYL encourages the Commission to have regard to the practice of other States in determining the existence and content of the right to freedom of religion and belief under customary international law. Such an approach is consistent with that of Australian courts which may have regard to the practice of influential States within the international community and more particularly common law jurisdictions including Canada, the United Kingdom and the United States.

1: EVALUATION OF 1998 HREOC REPORT ON ARTICLE 18: FREEDOM OF RELIGION AND BELIEF

Question 3

Is there adequate protection against discrimination based on religion or belief, and protection of ability to discriminate in particular contexts?

12. NSWYL believes that religious bodies should be given the necessary freedom to allow them to preserve their religious identity and to organise themselves through organisations that are run according to their philosophical and ethical understandings. The provision of exceptions to anti-discrimination legislation is a key requirement in adequately protecting freedom of religion.

13. Exceptions to anti-discrimination legislation allow faith-based communities the ability to make decisions based on religious identity and individual conduct which allows them to preserve their identity and live according to their shared beliefs. As Reid Mortensen argues:

The value pluralism underlying religious freedom and other liberties of conscience endorses the capacity of sub-groups and sub-cultures to make judgments about the moral significance of factors like sex, gender, sexuality and marital status that society-at-large, through its elected Parliaments, may well judge differently. Evidently, the right to discriminate on religious grounds is essential to the freedom as the group could not exist as a distinctive religious entity without it.

14. It should be noted that many other groups are provided with exceptions to anti-discrimination legislation to allow them to preserve their distinct identity. For example, the NSW Anti-Discrimination Tribunal granted an exemption to the Anti-Discrimination Act 1977 (NSW) to allow an arts organisation to discriminate on the grounds of race in employing Indigenous staff members to provide services to the Indigenous community. 
 

15. Furthermore, the NSWYL draws the Commission’s attention to an exemption granted by the Victorian Civil and Administrative Tribunal to the Equal Opportunity Act 1995 (Vic) to allow a gay club to discriminate on the grounds of sexuality (to allow the club to preserve its distinct identity and create an environment where it could meet the needs of its patrons).
 

16. The NSWYL considers that similar exceptions to anti-discrimination legislation should be provided to religious educational institutions, charities and other religious organisations so that they can also preserve their identity, meet the religious needs of adherents and address the discrimination that various religious groups may confront. 

17. The importance of freedom of religion and the obligations imposed on a State to refrain from interfering with religious freedom was emphasised by the Human Rights Committee in a General Comment issued on the obligations imposed on States under Article 18 of the International Covenant on Civil and Political Rights (ICCPR). The Committee stated that:

In interpreting the scope of permissible limitation clauses, States parties should proceed from the need to protect the rights guaranteed under the Covenant, including the right to equality and non-discrimination on all grounds specified in articles 2, 3 and 26. Limitations imposed must be established by law and must not be applied in a manner that would vitiate the rights guaranteed in article 18. 

18. The Committee observes that paragraph 3 of article 18 is to be strictly interpreted: restrictions are not allowed on grounds not specified there, even if they would be allowed as restrictions to other rights protected in the Covenant, such as national security.

Religious Schools

19. The NSWYL reiterates the importance of allowing exceptions to anti-discrimination legislation in the area of education so that freedom of religion in Australia can be adequately protected. Religious educational institutions play an essential role in the life of many religious communities through fulfilling the educational, social and spiritual needs of students, their parents and other members of the religious community. 

20. The importance of respecting religious freedom in the area of education is recognised by a number of international human rights instruments. For example, Article 26 of the Universal Declaration of Human Rights declares that,

‘[p]arents have a prior right to choose the kind of education that shall be given to their children’.
  

Further Article 18(4) of the ICCPR imposes an obligation on Australia,

‘to have respect for the liberty of parents and, when applicable, legal guardians to ensure the religious and moral education of their children in conformity with their own convictions’.
 

21. In addition, the NSWYL refers to the Human Rights Committee in a General Comment issued on the ability of States to restrict the freedoms guaranteed under Article 18 emphasised that:

Article 18.3 permits restrictions on the freedom to manifest religion or belief only if limitations are prescribed by law and are necessary to protect public safety, order, health or morals, or the fundamental rights and freedoms of others. The freedom from coercion to have or to adopt a religion or belief and the liberty of parents and guardians to ensure religious and moral education cannot be restricted.

Religious Leaders

22. The NSWYL firmly believes that it is also important for the State to provide appropriate protection for freedom of religion in relation to the selection, training and appointment of religious leaders. 

23. The Human Rights Committee has affirmed that this is a key aspect of religious freedom stating that,

‘the practice and teaching of religion or belief includes acts integral to the conduct by religious groups of their basic affairs, such as the freedom to choose their religious leaders, priests and teachers, the freedom to establish seminaries or religious schools and the freedom to prepare and distribute religious texts or publications.
 

24. The NSWYL affirms, therefore, that it is appropriate that exceptions are provided to anti-discrimination legislation to provide the necessary freedom to religious groups to select, train and appoint their religious leaders in accordance with their religious tradition. 

Employment


25. The area of employment is another key situation where freedom of religion needs to be protected. The NSWYL suggests that an exception to anti-discrimination legislation should be provided to religious employers in the same way that exceptions have been provided to employers on other grounds such as race, sexuality and gender. Such an exception is required so that the religious organisations can preserve their religious identity and the distinct purpose of their organisations. 

26. In addition to the exception being justified on the grounds of religious freedom, the NSWYL believes that there are also practical reasons for providing an exception to many religious organisations. 

27. The practical importance of such an exception can be demonstrated by the example of food shelters run by organisations based on a particular religion. Both adherents and non-adherents of that religion would likely be motivated to be involved in the organisation as it provides them with an opportunity to help the disadvantaged. However for adherents of that religion there are other sources of motivation for being involved including providing them with an opportunity to express their faith in action, to promote the public image of their religion and to socialise with other people who share their faith. A failure to provide an exception to allow such an organisation to preserve its religious identity would likely result in a loss of membership as many of the reasons motivating individuals to become involved with the organisation would be removed. 

28. The impairment of such faith based organisations would be a loss to the particular religious community, the disadvantaged served by those organisations and the wider community.  

29. Government, corporations and non-government organisations should not be permitted to discriminate on the grounds of religion in any employment related decision. Further there should be accommodation within the workplace of the specific religious needs of individuals especially in relation to the distinct dietary, clothing and behavioural requirements of particular religions. It is accepted that there may be situations where the employer cannot reasonably accommodate the specific religious needs of an employee for a variety of reasons (e.g. unjustifiable economic hardship, conflict with the rights of other employees, etc). Although these situations may arise, it is important to ensure that employers do not abuse the exceptions and that there genuinely are legitimate grounds for not being able to meet the religious needs of the employee.
Question 5

How well have the recommendations of Article 18: Freedom of Religion and Belief been implemented by the various state and federal governments?

30. Unfortunately, the majority of the recommendations set out by the Human Rights and Equal Opportunity Commission (the Commission) have not been adopted at either the state or federal level. The Commission’s primary recommendation – the introduction of a national Religious Freedom Act – has not been implemented in the 10 years since the Inquiry. Further, many of the recommendations that have been implemented, though important, are relatively minor in light of the whole Inquiry. 

Religious Freedom Act - Eight of the 26 recommendations relate to the introduction of a federal Religious Freedom Act that would affirm the right of all religions and organised beliefs to exist and organise their own affairs in accordance with the law. 

31. In 2002, the Howard government announced it had no intention of passing such an act and to date, the Rudd government has not made any indication that it wishes to take up the Commission’s recommendations either.

Incorporation of Article 18 of the ICCPR and Articles 1, 5 and 6 of the Religion Declaration

32. Despite the rejection of a Religious Freedom Act, since 1998 the Australian Capital Territory (ACT) and Victoria have introduced respective human rights instruments – the Human Rights Act 2004 (ACT) and the Charter of Human Rights and Responsibilities Act 2006 (Vic) – both of which incorporate, for the most part, Article 18 of the ICCPR. Both acts substantially incorporate Articles 18(1) and 18(2), and include modified version of Article 18(3). However, although the ACT Consultative Committee recommended inclusion of Article 18)(4), it did not make it pass the legislature in either state.

33. Furthermore, the only articles within the Religion Declaration are the ones that correspond to Article 18 of the ICCPR (that is Articles 1(1) and 1(2)) have been incorporated in the ACT and Victoria. Article 6 of the Religion Declaration has not been explicitly adopted in the acts, and it is unclear whether the right shall be thus interpreted at common law.

34. It is similarly unclear whether ‘religion and belief’ under these instruments are to be interpreted in the same way as recommended by the Commission in line with Recommendation 2.5.

Discrimination on the Ground of Religion and Belief
As a Religious Freedom Act has not been adopted, Recommendation 4.1 has likewise not been adopted.

Incitement to Hatred on the Basis of Religion and Belief
Again, in the absence of a Religious Freedom Act, Recommendation 5.3 has not been adopted.

Indigenous Heritage
Three of the four recommendations regarding Indigenous heritage have been effectively rejected by the federal government. 

The 1996 recommendations made by the Hon. Elizabeth Evatt continue to remain absent from the Aboriginal and Torres Strait Islander Heritage Protection Act 1984 (Cth) (Heritage Act) and the Aboriginal and Torres Strait Islander Heritage Protection Bill 1998, which would have adopted 20 of the 58 or so recommendations, lapsed as of 8 October 2001. Moreover, a set of minimum standards to ensure consistent treatment and protection of Indigenous heritage across State, Territory and Commonwealth jurisdictions has not been adopted nor discussed.

While the Heritage Act maintains the Commonwealth as the last resort for claims, no changes have been made to enable it to be the ‘effective federal avenue’ recommended by the Commission. The Heritage Act, has, however, been amended to allow Victoria to pass its own Aboriginal cultural heritage legislation,
 bringing it up to speed with the other States and Territories.

Initially, far from supporting the adoption of the United Nations Declaration on the Rights of Indigenous Peoples 2007 (Indigenous Peoples Declaration), Australia was one of only four countries that voted against its adoption by the United Nations General Assembly. The Rudd government, however, has indicated its support of the Indigenous Peoples Declaration and has sought the views of the Aboriginal and Torres Strait Islander Social Justice Commissioner and other stakeholders regarding demonstration of formal support.

Given this change of direction from the Rudd government, it is possible further changes in relation to the three related recommendations may also lie ahead.

Indigenous Burials
None of the recommendations relating to the establishment of a national Working Group to develop standards on the preservation of traditional burials and associated rituals have been addressed or adopted. Approaches to Indigenous burials thus remain a very much state-based institution.

Autopsies
In the last 10 years, the Standing Committee of the Attorneys-General (SCAG) has not set up a committee to develop and encourage the adoption of best practice standards; however, the Australian Health Minister’s Advisory Council (under the direction of the Australian Health Ministers) produced The National Code of Ethical Autopsy Practice (the Code) in 2002. The Code states, inter alia, that a non-coronial autopsy can only be carried out with the permission of the next-of-kin; the family must be consulted and given the opportunity to be involved; and respect must be shown towards the deceased and their families at all times. While this does not explicitly include that cultural and religious sensitivity of the deceased and his/her families should be addressed, there is definitely scope for consideration of these factors.

Nonetheless, the ACT
 and Queensland
 are currently the only two jurisdictions that explicitly mention religious and cultural attitudes and/or beliefs in relation to autopsies.

Attached to the Code are guidelines for the development of information and autopsy authority forms for family members. Further, an educational programme accompanied by clear guidelines was promoted as essential in ensuring uniform compliance with the principles outlined in the Code.

Medical Procedure – Minors
Similarly, SCAG has not yet established a Working Group in relation to parental consent vis-à-vis the medical treatment of children. No other committee or inquiry has otherwise been established. In 2004, the New South Wales Law Reform Commission released an issues paper dealing with minors’ consent to medical treatment, but its aim was to raise questions rather than answer them.

Female Genital Mutilation
As per the recommendation, female genital mutilation (FGM) is now criminalised in both Queensland (Criminal Code Act 1899 (Qld), ss 323A, 323B; inserted in 2000) and Western Australia (WA) (Criminal Code Act 1913 (WA), s 306; inserted 2004).

Witchcraft and Fortune-Telling
Per Recommendation 3.13, Queensland and Victoria have both repealed their respective anti-witchcraft, fortune-telling, sorcery and enchantment laws. The Queensland law was repealed in 2001 by virtue of the Justice and Other Legislation (Miscellaneous Provisions) Act 2001 (Qld) and the Victorian law was repealed in 2005 under the Vagrancy (Repeal) and Summary Offences (Amendment) Act 2005 (Vic).

Likewise, Queensland (see above), Western Australia (Criminal Law Amendment (Simple Offences) Act 2004 (WA)) and Tasmania (Police Offences Amendment Act 2001 (Tas)) have repealed laws outlawing fortune-telling. As yet, there have not been any obvious moves to repeal respective laws in the Northern Territory and South Australia.

Coercion in Religious Belief and Practice
To date, no such dialogue as proposed in Recommendation 3.15 has been convened by the federal Attorney General, nor any of its proposed goals discussed.

Independently, however, an informal interfaith dialogue between the National Council of Churches Australia, the Australian Federation of Islamic Councils and the Executive Council of Australian Jewry has been continuing since 2003.

Incitement to Hatred on the Basis of Religion and Belief
To date, it is not evident that Recommendations 5.1 has been adopted as the laws relating to blasphemy in New South Wales, Victoria, South Australia and Tasmania remain unchanged since 1998. Similarly, Recommendations 5.2 ad 5.4 have also been rejected.

1. RELIGION AND THE STATE – THE CONSTITUTION, ROLES AND RESPONSIBILITIES

Question 2.1.1

‘The Commonwealth shall not make any law for establishing any religion, or for imposing any religious observance, or for prohibiting the free exercise of any religion, and no religious test shall be required as a qualification for any office or public trust under the Commonwealth’

Is this section an adequate protection of freedom of religion and belief?

In order to determine whether section 116 of the Australian Constitution is an adequate protection of freedom of religion and belief, it is necessary to explore the purpose of the provision.  Professor Keyzer reminds us that the Australian Constitution “contains few express guarantees of fundamental rights or freedoms from legislative power”
.  One such power he notes is “the freedom of religion guaranteed by s116”
.

However, while s116 certainly seems to allow certain freedoms, or rather, prohibits the Commonwealth from imposing certain conditions, to suggest that s116 provides a carte blanche freedom for the exercise of religion and belief is problematic.

Justice Stephen noted in his judgment in the ‘DOGS case’ that 116 provides “important safeguards for religious freedom for Australians, at least so far as that freedom might be otherwise in jeopardy from the laws of the Commonwealth”
.  

A succinct and perhaps more accurate summary of section 116 can be found in the judgment of Justice Gaudron in Kruger and Others v Commonwealth of Australia
.  

Gaudron J held that

By its terms, s 116 does no more than effect a restriction or limitation on the legislative power of the Commonwealth. It is not, “in form, a constitutional guarantee of the rights of individuals”. It does not bind the States: they are completely free to enact laws imposing religious observances, prohibiting the free exercise of religion or otherwise intruding into the area which s 116 denies to the Commonwealth. It makes no sense to speak of a constitutional right to religious freedom in a context in which the Constitution clearly postulates that the States may enact laws in derogation of that right. It follows, in my view, that s 116 must be construed as no more than a limitation on Commonwealth legislative power. More precisely, it cannot be construed as impliedly conferring an independent or free-standing right which, if breached, sounds in damages at the suit of the individual whose interests are thereby affected.

Gaudron J’s interpretation of the section is consistent with previous High Court decisions. 

In the ‘DOGS case’, Chief Justice Barwick considered that the language of section 116 to be “unambiguous”
.

Barwick CJ found that “[w]hat the Constitution prohibits is the making of a law for establishing a religion. This…does not involve a prohibition of any law which may assist the practice of a religion…”
  Furthermore, the restrictions do not preclude the Commonwealth government from “giving of aid to or the encouragement of religion”
 per se. 

While the section prohibits the Commonwealth from making laws which prohibit “the free exercise of religion”, the prohibition itself is not without limitations. The “free exercise of religion” was qualified in the ‘Jehovah’s Witnesses case’
.  

In that case, Starke J noted that 

…[t]he Parliament is given no express power to legislate with respect to religion, but it has many other legislative powers. And [while] those powers cannot be exercised in contravention of the provision for religious liberty or freedom protected by the Constitution… liberty and freedom in an organized community are relative and not absolute terms
.

In the same case, Rich J found that 

Any regulations…which empower the Government to prevent persons or bodies from disseminating subversive principles or doctrines or those prejudicial to the defence of the Commonwealth or the efficient prosecution of [war] do not infringe s116.  The peace, good government and order of the Commonwealth may be protected at the same time as the freedom of religion is safeguarded.  Freedom of religion is not absolute.  It is subject to the powers and restrictions of government essential to the preservation of the community.  Freedom of religion may not be invoked to cloak and dissemble subversive opinions or practices and operations dangerous to the common weal.

From even this very short discussion (of albeit three authoritative cases) on s116, it is apparent that the section is not of itself sufficient to provide adequate protection of freedom of religion or belief in Australia.  

The difficulty lies in the way forward: should the matter be left to the States, or is broader, uniform coverage more appropriate?  And what constitutes freedom of religion? Queensland, Victoria and Tasmania have recently tried to determine what doesn’t constitute freedom of religion
 by enacting anti-religious vilification legislation
, the results of which have been criticized in both the public and academic spheres for hindering rather than fostering religious freedom
.

The challenge will be in finding the balance between the exercise of religious freedom, the fostering of religious tolerance – which as Justice Gummow noted in Kruger v The Commonwealth included “the toleration both of religion and the absence of religion”
, the management of religious dissent and the peaceful administration of society.

Question 2.1.2

How should the Australian Government protect freedom of religion and belief?

NSW Young Lawyers believes that freedom of religion and belief should be protected by uniform national legislation. The details of how that legislation should operate are dealt with below, under separate headings. Before turning to the detail however, there are four overarching points that need to be made. We believe these issues should be kept in mind throughout any consideration of the enquiry.

First, the government should ensure that any protection of religion and belief does not unreasonably interfere with the freedoms of citizens, and most importantly in this context, freedom of speech, which is itself an essential right recognised under international human rights law.

Second, religious and non-religious beliefs should have equal protection.

Third, the protection of freedom of religion and belief should not be permitted to trump anti-discrimination laws which protect race, gender, sexuality and disability.

Fourth, because of the special nature of religion and belief, this area should be protected differently than the fundamental protections against discrimination based on race, gender, sexuality and disability. This is because religions are beliefs, as opposed to innate human characteristics. Beliefs may or may not be reasonable, and therefore in certain circumstances it may be legitimate to behave differently towards another person in respect of their beliefs. In contrast, it is virtually never legitimate to discriminate on the basis of race, gender, sexuality or disability.
 Additionally, beliefs are generally capable of acceptance or rejection, whereas characteristics generally are not. These differences may result in that the protections granted to freedom of belief and religion will necessarily be narrower in scope than protections for race, gender, sexuality and disability.

Protection against religious vilification

NSW Young Lawyers believes that individuals should be legally protected from religious vilification. In particular, incitement to commit violent or unlawful acts against people of a particular belief or religion should be unlawful. This necessarily entails restricting freedom of speech to a limited, but legitimate extent:

Suppressing speech which proximately encourages violence is a justifiable restriction in a democratic society, since the protection of life is a higher normative and social value which momentarily trumps free expression – but only to the extent strictly necessary to prevent the greater harm.

Anti-vilification laws relating to religion do exist in some jurisdictions.
 This creates a problem of national inconsistency, because in some jurisdictions there are no such laws,
 or laws of limited application,
 and some where the scope of those laws is unclear.
 Clearly this inconsistency between jurisdictions is undesirable. Accordingly, law reform in this area is needed.

Inciting another person to commit an offence is already an offence in almost all jurisdictions, either under statute or common law,
 and there is a question of whether there is need for a separate offence of inciting religious hatred. There are many who cite the following reasons as to why anti-vilification laws should not be extended any further than prohibiting the incitement of “hatred”.

1. An unreasonable restriction on free speech

First, making it an offence to incite “serious contempt” or “severe ridicule” of people or groups because of their religion significantly impinges upon freedom of speech. There is a difference between inciting “hatred” on the one hand, and inciting “ridicule” or “contempt” on the other. Hatred, although difficult to define, implies extreme feelings of hostility and possibly an associated desire for the elimination of the object towards which the feelings of hate are felt. Contempt and ridicule are lesser feelings of disapproval in which some people feel they should be able to express freely.

A more universally accepted approach is perhaps to only prohibit the incitement of hatred. This is the approach taken in the United Kingdom:

(1) A person who uses threatening words or behaviour, or displays any written material which is threatening, is guilty of an offence if he intends thereby to stir up religious hatred.
 (Emphasis added)

Significantly, the UK legislation states:

Nothing in this Part shall be read or given effect in a way which prohibits or restricts discussion, criticism or expressions of antipathy, dislike, ridicule, insult or abuse of particular religions or the beliefs or practices of their adherents, or of any other belief system or the beliefs or practices of its adherents, or proselytising or urging adherents of a different religion or belief system to cease practising their religion or belief system.
 (Emphasis added)

2. Government role

There are many who argue that it is not the responsibility of a liberal government to paternalistically coerce people to treat each other with respect, as desirable as it might be for people to do so, and that merely because people would behave amicably towards one another is not a sufficient reason for making certain speech unlawful. 

3. Difficulty of distinguishing between an attack on belief and a person

It can be very difficult to differentiate between criticising a belief and criticising people who follow a belief. In one of the only cases to emerge in Australian religious anti-vilification law jurisprudence, the Victorian Court of Appeal said that it was “essential to keep the distinction between hatred of beliefs and hatred of their adherents steadily in view.”
 However, for many religious individuals, their beliefs are so interwoven with their life that they can feel that an attack on their beliefs is an attack on them personally. Indeed, it may often be implicit when criticising a belief that the critic is incidentally criticising those who follow it.

Hence, when the threshold becomes lowered to “severe ridicule” and “severe contempt”, it will often be unclear what a person intends to do. Moreover, it may be very difficult for a person to harshly criticise a religion or belief without also, incidentally, disparaging the followers of that religion or belief.

4. Increased litigation

Prohibitive laws generally produce more litigation. A lower threshold for vilification both: (a) increases litigation; and (b) creates uncertainty of legal outcome. The outcome of the litigation will be uncertain because terms such as “serious contempt” and “severe ridicule” are vague and capable of different interpretations:

The risk of expensive and protracted litigation is increased by the vagueness of the law. Precisely at what point do we move from strong, even hostile, criticism or religion to attempts to stir up hatred of believers in that religion? No doubt there is a sort of continuum of religious offensiveness from, at one end, the most mild and irksome upset to others to, at the other extreme, blatant incitement to violence towards peoples of particular faiths. Precisely at what point along the continuum one violates the law is very difficult to know.

5. A chilling effect on legitimate religious activity

Another problem with religious vilification laws is that they may have a ‘chilling effect’ on religious activity, even if that activity is lawful. As Patrick Parkinson has said:

The punishment imposed by religious vilification laws does not lie in the penalties imposed by courts or tribunals for breaches of the law, but in the necessity to defend oneself from plausible claims that the law has been breached. The cost of defending such cases, employing an appropriately qualified legal team, can run into the hundreds of thousands of dollars – far beyond the capacity of small religious communities or organisations. A religious organisation may be put to considerable expense even if the claim is utterly unmeritorious and is summarily dismissed.

Conversely, well-financed institutions, including some large churches, could exert power through the threat of legal action in order to restrain freedom of expression they perceive as hostile.

Blasphemy

NSW Young Lawyers draws attention to the considerations of the New South Wales Law Reform Commission in its 1994 Report on Blasphemy.
 We adopt and agree with the Commissions’ reasons and the finding that the offence should be abolished. This conclusion was also reached by the Human Rights and Equal Opportunity Commission in its 1998 report.

Protection against discrimination on the ground of religion or belief

NSW Young Lawyers believes that there should be uniform legislation protecting individuals from discrimination on the ground of religion or belief in all spheres of public life. In particular, anti-discrimination law should cover the areas of education, employment, and provision of goods and services.

Education

One issue concerning freedom of religion and belief is the question of the proper role of religious teachings in state schools. The history and role of world religion and belief systems may well be a legitimate area of study for students and taught in a general and comparative format. 

Employment

Two issues arise in the employment context: potential discrimination in the hiring of employees and potential discrimination in the treatment of employees.

On the first issue, NSW Young Lawyers believes that an employer should be prohibited from discriminating against job applicants on the grounds of religion or belief. There should however be an exception for religious bodies. Obviously, in order to exist these institutions need to be able to employ people who share their religious beliefs. Accordingly, it should be an exception to discriminating on the grounds of religion in the employment context in situations involving:

· the ordination or appointment of priests, ministers of religion or members of a religious order;

· the training or education of people seeking ordination or appointment as priests, ministers of religion or members of a religious order;

· the selection or appointment of people to perform functions in relation to, or otherwise participate in, any religious observance or practice.

Currently, there are legislative provisions in some jurisdictions exempting religious bodies from discrimination laws that protect race, gender, sexuality and disability in these employment situations.
 For example, a church could refuse to appoint a female or homosexual priest if it was not in line with religious beliefs. (In theory, if it was part of a religious body’s belief system that people of a certain race should not be allowed to be priests, these laws would even permit discrimination based on race.) Obviously it would be highly desirable for these exemptions to be removed in all jurisdictions. However, we recognise that such a change is politically unattainable.

Publically funded religious schools should not be granted the same freedom to discriminate as religious bodies, such as churches. In the ACT
 and Western Australia,
 specific exemptions exist for religious schools. These provisions make otherwise discriminatory conduct lawful. NSW Young Lawyers believes there should be no such exemptions in any Australian jurisdiction, for two reasons:

· Religion is never a valid justification for discriminatory conduct in the public sphere, and education is clearly within the public sphere. Fundamental characteristics of race, gender, sexuality and disability should never be trumped by beliefs, whether religious or non-religious. We believe that it is both morally wrong and highly unreasonable to turn a blind eye to a breach of fundamental anti-discrimination principles merely because someone has adopted a certain spiritual belief. 

· When schools receive public funds, they should act in accordance with public morals relating to discriminatory conduct. Taxpayers should not be obliged to finance people who engage in discriminatory conduct.

NSW Young Lawyers advocates an approach relevantly identical to Queensland legislation which explicitly curtails any such general exemptions for religious bodies so that those exemptions do not excuse discrimination in the areas of employment or education.
 The only exemption for religious schools should be a provision permitting discrimination against particular religions when hiring employees.

On the second employment issue, NSWYL believes that employees should be given limited protection to exercise freedom of religion and belief in the workplace. However, we believe that employers should not be obliged to accede to requests or practices that impose a burden on the employer, or which in any way jeopardise the safety of other employees. This is a question of reasonableness and balance.

One particular issue is that of religious practices during work hours. A balanced approach to religious prayer can be found in the ACT legislation,
 which provides:

It is unlawful for an employer to discriminate against an employee on the ground of religious conviction by refusing the employee permission to carry out a religious practice during working hours, being a practice –

(a) of a kind recognised as necessary or desirable by people of the same religious conviction as that of the employee; and

(b) the performance of which during working hours is reasonable having regard to the circumstances of the employment; and

(c) that does not subject the employer to unreasonable detriment.

The above provision is sufficiently flexible to accommodate a variety of different practices and workplaces.

Goods and services

NSW Young Lawyers believes that individuals should be protected from discrimination by businesses when purchasing goods or services. However, exemptions are obviously needed in this area and Queensland provisions provide a sensible model.

General exemptions for religious bodies

Any anti-discrimination law exemptions for religious individuals and bodies should be limited to employment in a religious institution (as discussed above, this does not exclude schools). In Victoria, there is a very wide exemption that provides:

Nothing in Part 3 applies to discrimination by a person against another person if the discrimination is necessary for the first person to comply with the person’s genuine religious beliefs or principles.

This exemption may be considered as too wide, as it would mean, for example, that discrimination against a particular race would not be unlawful if the discriminatory belief was part of the person’s belief system. 

Question 2.1.5

Would a legislated national Charter of Rights add to these freedoms of religion and belief?

The arguments for a national Charter of Rights or Human Rights Act are well-known. One main argument for its legislation is that human rights are not adequately protected under existing laws, and require codification. This argument made in regards to a general Charter can be applied to the particular freedom of religion.  Unlike the United States, Australia does not have a constitutionally entrenched freedom of religion, and s 116 of the Australian Constitution has been narrowly construed so as to preclude such a right. Indeed, the 1998 Human Rights and Equal Opportunity Commission Inquiry (the Commission Inquiry) indicates, freedom of religion and belief are not sufficiently protected in Australia. 

A national Charter of Rights would most likely include the right to freedom of religion and belief. This same right is guaranteed under Article 18 of the International Convention on Civil and Political Rights, to which Australia is a signatory, and is partially included in existing Australian human rights instruments such as the Human Rights Act 2004 (ACT). The codification of such rights, even in modified form as exists in current State legislation, will firstly provide citizens with rights that are currently lacking protection at often state and national levels. 

At the very least, it will provoke thought and recognition that such rights exists. At most, it will serve as a standard for new legislation and the everyday treatment of others. For example, employers will not be able to discriminate job applicants on grounds of religious belief, and victims of religious vilification will have a ground for prosecution. The real effects of having an explicit right can be observed in Canada, where courts have interpreted their freedom of religion and belief –Canadian Charter of Human Rights and Freedoms, section 2(a) – so as to prevent the legislatures from discriminating against religious minorities.

Furthermore, it is arguable it will have the same effect as the Religious Freedoms Act recommended by the Commission Inquiry. 

Conversely, a main argument against a legislated Charter is that codifying such a freedom will make no practical difference. For example, approach to new laws would not differ, and judicial interpretation would maintain the status quo. This viewpoint regarding practical difference is often paired with the argument that such rights are already protected. However, as the Commission concluded, this is not the case.

It would seem that a national Charter of Rights would therefore add to the freedom of religion and belief.

5. THE INTERFACE OF RELIGIOUS, POLITICAL AND CULTURAL ASPIRATIONS 

Question 2

How should the Government manage tensions that develop between aspirations?

The government can best manage the tensions that develop between aspirations by adhering to the principles of liberalism.

In any society that allows its citizens a substantial degree of freedom, there will always be diversity. Such a plurality of beliefs and values gives rise to conflict and disagreement. Political liberalism is the answer to that conflict. Because agreement concerning conceptions of what constitutes a good life and related values is unattainable in circumstances of individual freedom, liberalism holds that individuals should be permitted to choose their own conceptions of the good. This requires allowing citizens a high level of freedom to pursue their own ends, within the bounds of reason, so long as the rights and freedoms of others are not interfered with.

Accordingly, two guiding considerations arise when considering how best to manage aspirations between groups, particularly in the context of regulating freedom of religion and belief.

First, the government should protect freedom of religion and belief only where necessary and only to the extent that such protection does not unreasonably interfere with the freedom of other citizens.

Second, whilst the plurality of beliefs in Australian society should not be unnecessarily interfered with through government action, it will be necessary to intervene when the beliefs in question undermine liberalism itself. As Starke J said in Adelaide Company of Jehovah’s Witnesses v The Commonwealth:

The liberty and freedom predicated in s 116 of the Constitution is liberty and freedom in a community organized under the Constitution. The constitutional provision does not protect unsocial actions or actions subversive of the community itself.

In a similar vein, a tolerant society should not endure intolerance on fundamental issues of race, gender, sexuality, disability, etc. To do so would be self-defeating. Accordingly, whilst groups and individuals should be given a high degree of freedom to pursue their own goals and ends, that freedom is not absolute. Reasonable limits must be allowed to ensure the peace and security of Australian society. These limits, such as anti-discrimination and anti-vilification laws, help to assuage the tensions that develop between aspirations.

Question 5

What do you think should be the relationship between the right to gender equality and the right to religious freedom in Australia?

No right should be seen as absolute, as there are many circumstances in which an aspect of a right should properly defer to an aspect of another right. The relationship between any two rights is therefore a constant balancing exercise, as there are constantly competing considerations which need to be accommodated. Regular examination of which aspects of certain rights are being prioritised and why is vital, however, to ensure that changing circumstances are taken into account, and that correct and updated considerations are being used to sublimate aspects of rights.

NSW Young Lawyers submits that in considering the relationship between the right to gender equality and the right to religious freedom, Australia should not allow religion to be a shield for misogynistic practices, nor should gender equality be over-used as a weapon against religion. It is important in a country with such a diversity of religious beliefs and practices that due weight and consideration is given to the reasons behind religious practices, and the ways in which they are practiced in Australian society. The willingness to adapt certain religious practices to increase gender equality without compromising the integrity of the practice may become necessary, as may be the willingness to accept certain gender inequities in small amounts in the service of religion. Proportionality and consideration are necessary in the relationship between these two rights, and it is important to note that certain religions are given far more leniency in relation to their practices than others, which highlights that the phrase ‘right to religious freedom’ is not a singular right, but one that has already been interpreted in certain ways. As this is such a broad topic, only certain areas have been used to promote discussion, which are by no means exhaustive, and should not be taken as covering the entire field.

A starting point for the right to gender equality is the United Nations Convention on the Elimination of Discrimination Against Women (CEDAW). This convention provides a number of specific protections for women in the areas of work, health, marriage and family life, politics and education. As Australia is a signatory to this Convention, it is bound to attempt to implement its articles effectively, or at the least ensure that they are not overtly breached. It is important when implementing such protections to examine all areas of society to determine when and where women are not being accorded sufficient protection, so that steps can be taken to fulfil our obligations. While there is no separate Convention on the right to freedom of religion, this right is protected under Article 18 of the International Convention on Civil and Political Rights (ICCPR), to which Australia is also a signatory, which provides for freedom of religious belief and practice, limited only by laws which protect the fundamental rights and freedoms of others. Therefore while it is widely recognised that both sets rights can be limited or abrogated to a certain extent by other rights if necessary, there is no situation in which one right should be entirely abrogated in the service of another right. 

There are many examples of non-gender equality in religious practices, including Jewish restrictions on where women can sit and what aspects of religious ceremonies they can participate in, Islamic restrictions on female clothing and Christian restrictions on contraception. It is not feasible nor advisable to argue that Australia should remove all gendered distinctions in religious practice, as this would not only remove the right to religious freedom entirely, but also would do so without consideration of what effect these restrictions have on women and men, and the rationales behind them in terms of religious doctrines. However, there tends to be a lack of appropriate scrutiny of religious practices in comparison to other parts of society, which is dangerous in terms of condoning practices that would not be acceptable outside the ambit of religion.

An example may be religious employment.  While NSW Young Lawyers supports the exemption of religious organisations from abiding by anti-discrimination laws in certain circumstances, as religious practice often limits the criteria for employment within a religious organisation, greater awareness of the justification for what in other areas of society would be seen as discriminatory practices should be encouraged. Article 11 of CEDAW provides for women to have equality in terms of employment opportunities with men. However, the Catholic Church refuses to allow female priests, although the Anglican and Jewish religions allow female ministers and rabbis respectively. As the role of spiritual leader provides a complexity to the definition of ‘employment’ that is not really comparable to other areas, religious vagaries and politics are allowed to adopt practices to which most other industries would not be allowed to similarly submit. This is an area that requires further examination to determine the way in which gender equality can more fully be brought into consideration without detrimentally affecting religious practice.

An area which highlights some of the issues surrounding gender equality and religion is circumcision. Female circumcision, otherwise known as genital mutilation, is seen by a majority of those who do not practice it as barbaric and something to be outlawed, although not necessarily seen in modern times as connected to a particular religion, and has in fact been made illegal in many parts of Australia. Male circumcision, however, still remains very prevalent as part of the Jewish and Islamic faiths in particular. As gender equality is something that Australia should be actively working towards, it is not enough to rail and legislate against female circumcision and condone male circumcision, as this not only highlights an area in which the female experience is privileged over the male, but also in which the practices of certain religions are relatively accepted and overlooked because they relate to men. NSW Young Lawyers submit that this is an area for further empirical examination and questioning, in order to determine how gender and religion interact in this specific area in Australia.

An area that highlights the often fraught relationship between gender, religion and science is that of abortion. While abortion continues to operate in the grey area between illegality and legality in Australia, with the threat of prosecution always a dim spectre in the background of any procedure, it is an area which is not widely and publicly discussed. Full gender equality includes allowing both men and women to have control and integrity over their body and its component parts, yet as the very nature of pregnancy is a major distinction between men and women, discussion tends to elide the issues of gender equality, and focus instead on choice versus life. The debate around the abortion drug RU486 in 2006 in federal Parliament, and the acceptance of a ‘conscience vote’ in relation to this drug, indicates how religious views have overtaken the otherwise scientific issues in this area. While this submission does not seek to form a conclusion on when life begins, it is important that these issues are taken out of the realm of religious discussion, and further into the realm of science if public discussion is to be taken seriously, as religious views, while they have a role to play, and should certainly be allowed as a contribution to the debate, should no longer be seen as the only views necessary to make a decision, nor should religious views be given greater weight than other views. 

In conclusion, the relationship between these two rights needs to be examined as closely as the relationship between other rights, and neither gender nor religion should be used as a method of avoiding proper analysis or examination of contemporary Australian society. This submission has raised a few areas that could be the starting point for further examination and discussion, and urges that many more areas should be raised and aired to maintain a positive and mutually beneficial relationship between these two rights.

Question 6

Citizenship and Australian values have emerged as central issues, how do you balance integration and cultural preservation?

Before attempting to throw light upon this question, it is necessary to define the term 'integration' in an Australian cultural context. The Macquarie Dictionary, relevant defines 'integration' as 'the amalgamation of an ethnic or religious minority group with the rest of the community.' The critical word in this definition is 'amalgamation', which itself is defined as: ' to mix so as to make a combination; blend; unite; combine.'

An observation that should be made from the outset is that 'integration', be it of an individual who belongs to a particular ethnic group, or of an ethnic group in general, assumes a prior cultural detachment between that person or group with the surrounding community. In amalgamating with that community, the person or group is taken to 'mix' with that community, such that the person or group, formerly detached from the community, is now blended or united with that community.

The occurrence of cultural integration begs the question: to what extent can a person's ethnic identity be maintained following that person's integration into a new cultural community? Does the answer to this question depend on the nature of the relevant cultures? In 2009, what expectations does the Australian community have with respect to the preservation of a non-citizen's culture if and when that non-citizen decides to apply for conferral of Australian Citizenship? 

Citizenship

There are various ways that Australian Citizenship comes into being in relation to a person. Most commonly, a person is born with Australian Citizenship, by virtue of the person being born in Australia, to at least one parent who is either an Australian Citizen or an Australian permanent resident.
 Australian Citizenship, if not automatically obtained at birth, may also be obtained on a person by application.
 It is with respect to applications for Australian Citizenship that this response is most interested, as invariably persons who apply for Australian Citizenship do so having been raised in a country other than Australia, with a different cultural identity. 

Integration

The question of how to balance integration with cultural preservation could attract a variety of different answers. Australia has in recent times attracted for itself, at least domestically, the tag of being a 'multicultural' society. Multiculturalism by its nature however does not suppose that the members of a society do not share a national identity. Rather, multiculturalism has come to reflect the prominence of a diversity of ethnicity held by many people in the Australian society, be they Australian citizens, permanent residents, or otherwise. When one speaks of integration of cultures in Australia, the notion of multiculturalism is never far away. Indeed, in 2007, multiculturalism was regarded by the Acting Race Discrimination Commissioner as 'a principled and practical response to the reality of cultural diversity in Australia.'

It should be noted that integration, which is arguably one of the aims of a broader multicultural policy framework, is the converse of assimilation or absorption, where migrants who entered Australia were expected to 'leave their culture at the door' and embrace an Australian culture which, up until the last three decades, was essentially a white, British culture. Integration propounds acceptance of cultural differences, and, as the Acting Race Discrimination Commissioner put it 'is about building bridges between communities.'

Australian Values

Perhaps the most spoken about instance of 'enforceable' so-called Australian values was seen in the introduction of the 'Citizenship Test'. Section 23A of the Australian Citizenship Act 2007 provides that:

Citizenship Test

(1)  The Minister must, by written determination, approve a test for the purposes of subsection 21(2A) (about general eligibility for citizenship). 

Note: The test must be related to the eligibility criteria referred to in paragraphs 21(2)(d), (e) and (f). 

Successful completion of the test 

(2)  A determination under subsection (1) must specify what amounts to successful completion of the test. 

Eligibility criteria for sitting the test 

(3)  A determination under subsection (1) may set out the eligibility criteria a person must satisfy to be able to sit the test. 

Note: The eligibility criteria for sitting the test cannot be inconsistent with this Act and in particular subsection 21(2) (about the general eligibility criteria for becoming an Australian citizen). 

(4) For the purposes of subsection (3), the determination may provide that a person is not eligible to sit the test unless the person is a permanent resident and the Minister is satisfied of the identity of the person. 

Under the Act, an applicant for Australian Citizenship must first sit and pass the Citizenship Test before making a formal application for Australian Citizenship. The Citizenship Test following its inception received widespread criticism from some sectors of the community criticising it for appearing to prescribe what it was to be 'Australian'. In essence, a person could fail the Citizenship Test for not knowing the correct answers to a wide range of trivia relating to the Australian culture, laws, and rights and responsibilities.

This is not the time to lay further criticism against the Citizenship Test, which, despite some political criticism by the Labor Party, then in opposition, has been maintained in the Act by the Rudd Government, albeit with some modification to the questions. However, the question must be addressed of whether the imposition of a test designed to assess a person's awareness of aspects of a nation's social, cultural and political systems send the wrong message to those wishing to become Citizens in an apparently multicultural society?

Australia is certainly not unique in imposing a Citizenship test. Similar tests exist in the UK for persons wishing to become British citizens or even just to become a permanent resident. The United States also has a naturalisation test for prospective citizens. However, there is certainly an argument that the imposition of such a test is a barrier to the inclusive, harmonious ideal that multiculturalism is supposed to stand for. Forcing those wishing to become Australian citizens to take a test that does no more than test a person's skills at study and regurgitation of trivial facts suggests to that person, and to the community at large, that knowledge of some facts pertinent to Australia is necessary in order to be truly Australian. The irony is that there is no doubt many Australian-born people who would struggle to pass the test. If this was true, and I doubt there are any statistics to back up that supposition, then the question remains: what constitutes being Australian? That is a question that takes us back to the beginning of this response, and would require an answer too dense to be attempted here.

One issue this paper seeks to address, albeit briefly, is the relationship between Australian Citizenship and so-called 'Australian values'. Certainly, as discussed above, a person must show their ability to pass a test on questions about Australia in order to be able to apply for Australian Citizenship. However passing the Citizenship test demonstrates the adoption of Australian values, whatever they are, is a by far less certain question.

This is not to suggest that simply because Australia has a proud culture and heritage, that it cannot be expected that a person expectant of becoming a citizen might have some knowledge of that culture and heritage, yet be allowed, perhaps even encouraged, to maintain their own culture as they see fit. However if multiculturalism truly is a modern tenet of Australian culture, it must be so in practice, and not just in theory.

Conclusion
Unlike many other countries in the world that are perhaps no less subject to mass migration as this country, Australia has developed into a multi-faceted nation where people have been largely unafraid to be both 'Australian' and their own ethnic race. It is a continuing experiment, that has not been without complications (for instance, the 'race riots' in Cronulla in 2007). However, far from being mutually exclusive terms, integration and cultural preservation have shown some capability of producing a mixed, and more or less harmonious society thus far.

Question 8

Is there a role for religious voices, alongside others in the policy debates of the nation?

NSW Young Lawyers believes all Australians should be allowed to fully participate in the policy debates of our nation. The religious beliefs of an individual should not in any way limit their ability to fully participate in all public discussions including those discussions concerning the merits of a proposed law, the proprietary of government activity or the appropriateness of the conduct of other Australians. 

There should be no preference given to the viewpoint of any individuals on the basis of their particular philosophical commitments whether those commitments are Christian, Muslim, Jewish, Atheist or any other religion or philosophy. Instead all Australians should be able to fully advocate their view on a particular issue and to have that view rejected or accepted according to procedures compatible with democratic principles.

The right of all individuals to fully participate in the intellectual and political life is recognised in a variety of international human rights documents. For example, Article 25 of the International Covenant on Civil and Political Rights states that ‘[e]very citizen shall have the right and the opportunity, without any of the distinctions mentioned in article 2 and without unreasonable restrictions … [t]o take part in the conduct of public affairs, directly or through freely chosen representatives.
 The requirement imposed on a State to ensure that all citizens are able to fully participate in the public life of the state was emphasised by the Human Rights Committee as follows: 

Article 25 of the Covenant recognizes and protects the right of every citizen to take part in the conduct of public affairs, the right to vote and to be elected and the right to have access to public service. Whatever form of constitution or government is in force, the Covenant requires States to adopt such legislative and other measures as may be necessary to ensure that citizens have an effective opportunity to enjoy the rights it protects. Article 25 lies at the core of democratic government based on the consent of the people and in conformity with the principles of the Covenant.

The NSW Young Lawyers fully supports the notion that there is a role for both religious and non-religious voices in the policy debates of the nation.

8 Additional areas of concern or interest

The International Law Committee considers that, whatever interpretation is given to the right to freedom of religion and belief within Australia, including by reference to a contemporary interpretation of that right, the interpretation and its application by Australia must be consistent with the requirements of international law. The Committee considers that, in conducting the present review, the Commission should prefer an interpretation consistent with the position of the UN Human Rights Committee insofar as the various products of that Committee accurately and faithfully reflect the state of international law.

In relation to section 8, concerning additional areas of concern or interest, the International Law Committee limits its submissions to five specific international legal points as follows:

(i) identifying the relevant sources of international law including, in relation to treaties to which Australia is a Party, the relevant rules of treaty interpretation;

(ii) indicating the relevant interpretative materials to which regard may permissibly be had;

(iii) considering the relative status of these materials;

(iv) referring the Commission to relevant Australian jurisprudence; and

(v) assessing the permissibility under international law of giving a contemporary interpretation to a treaty provision.

The Relevant Sources of International Law

Article 18 of the International Covenant on Civil and Political Rights (1966) [1980] ATS 23 (the Covenant) provides, among other things, that ‘[e]veryone shall have the right to freedom of thought, conscience and religion’. The International Law Committee reaffirms that Article 18 is a treaty obligation binding upon Australia under international law. However the right to freedom of religion and belief is interpreted, implemented or applied under Australian law, as a matter of international law Australia remains bound to perform its international obligations in good faith. This includes treaty obligations to which Australia has voluntarily subscribed and demonstrating unequivocal respect for international legal rules. The Committee refers the Commission to relevant Australian jurisprudence which has considered Article 18 of the Covenant.

The International Law Committee notes that Article 18(3) of the Covenant provides that the freedom to manifest one’s religion or beliefs may be subject only to such limitations as are prescribed by law and are necessary to protect public safety, order, health or morals or the fundamental rights and freedoms of others. The Committee considers that the implementation by Australia of these limitations must be consistent with its obligations arising under the Covenant and customary international law.

The Committee notes that the right to religion is also reflected in Article 18 of the Universal Declaration of Human Rights (UDHR) (1948) GA Res 217A(III). The Committee acknowledges that General Assembly Resolutions are, generally speaking, only recommendatory in nature under Article 10 of the United Nations Charter [1945] ATS No 1 (entering into force for Australia on 1 November 1945). However, Australian courts may have regard to General Assembly Resolutions on the basis that they provide interpretative assistance in resolving certain legal questions arising before them. In particular, the Committee refers the Commission to relevant Australian jurisprudence where the UDHR has been considered.
 The Committee moreover notes that certain provisions of the UDHR have been considered to reflect customary international law in certain respects.

The rules of treaty interpretation to be applied to Article 18 of the Covenant in the current review are as stated in the 1969 Vienna Convention on the Law of Treaties [1974] ATS No 2 (ratified by Australia on 13 June 1974 and entering into force for Australia on 27 January 1980). In particular, Articles 31 and 32 as the primary rules of treaty interpretation are moreover considered to declare the existing position with respect to treaty interpretation under customary international law.
 The Committee refers the Commission to relevant Australian jurisprudence which demonstrate consistency with the approach envisaged by Articles 31 and 32 of the Vienna Convention.
 The provisions of that instrument, although not part of Australian law through legislative implementation, have also been accepted as codifying customary international law on the question of treaty interpretation and have been applied by Australian courts as such.

Additionally Relevant Interpretative Materials

Articles 31 and 32 of the Vienna Convention identity certain materials to which the Commission may legitimately have regard when interpreting the right to freedom of religion and belief as a treaty provision under Article 18 of the International Covenant. In addition, it is also permissible for the Commission to have regard to the perspectives expressed by the UN Human Rights Committtee, the principal body within the UN system responsible for overseeing the interpretation and application of the Covenant, insofar as these perspectives accurately reflect the position under international law. These perspectives are conveniently stated in the form of General Comments.
 Relevantly, the Human Rights Committee has issued a General Comment on the right to religion.
 The Committee notes that General Comment 22, like other General Comments, is not legally binding upon Australia and does not directly apply under Australian law in the absence of appropriate and adapted implementing legislation. The Committee does not express a concluded view on the extent to which General Comment 22 may conveniently declare the position under customary international law. Be that as it may, the General Comment suggests the likely approach to be taken by the UN Human Rights Committee when considering the interpretation of Article 18. The Committee also refers the Commission to relevant Australian jurisprudence concerning General Comment 22.

The International Law Committee considers that it is permissible for the Commission to have regard to Concluding Observations issued by the UN Human Rights Committee following its consideration of periodic reports submitted by State Parties, including that submitted by Australia, when discharging their reporting obligations under the Covenant.

The Commission may also have regard to the views of the UN Human Rights Committee issued in response to petitions lodged by individuals resorting to the complaints mechanism under the [First] Optional Protocol to the International Covenant on Civil and Political Rights (1966) [1991] ATS No 39. The International Law Committee notes the observation that ‘[t]he views of the Committee and of other UN human rights bodies are not binding on States, are often controversial, and represent neither State practice nor opinio juris (the recognition by States that a practice is binding as a matter of law)’.
 However, the Committee considers that the better view is that ‘[w]hilst the views of the UN Human Rights Committee do not constitute decisions that are legally binding upon the “State party concerned”, they are entitled to close attention by courts such as this’.

The International Law Committee considers that the right to freedom of religion and belief must be interpreted and applied in Australia in the awareness that Australia is legally obliged to report to the UN Human Rights Committee for its compliance with the Covenant generally and Article 18 in particular. The Committee refers the Commission to the content of previous reports submitted by Australia inasmuch as they address its understanding of and adherence to Article 18.
 Regard should be had to Australia’s prior reporting record in relation to Article 18, any concerns identified by the Human Rights Committee and the measures subsequently taken by Australia.

Interpreting a Treaty Provision in the Contemporary Context

The International Law Committee considers that a particular question of international law arises in the context of the current review: whether a contemporary meaning can be given to the right to freedom of religion and belief when that rights springs from a treaty provision adopted in 1966. The right to freedom of religion and belief would have had definite connotations in the circumstances prevailing at the time of its drafting. Each of the States participating in negotiations for the International Covenant would have intended that right to possess a specific meaning.

The Committee considers that the right to freedom of religion and belief can be given a contemporary meaning in light of recent developments occurring in the 21st century. However, the interpretation of Article 18 must remain consistent with orthodox principles of treaty interpretation. This proposition has two aspects.

First, as noted above, a treaty provision is to be interpreted in the manner stated in Articles 31 and 32 of the Vienna Convention on the Law of Treaties. Further, a special meaning is to be given to a treaty term if the Parties so intended, with the burden of proof resting upon that State seeking to assert a special meaning.

Second, the right to freedom of religion and belief contained in Article 18 of the Covenant is to be interpreted in the light of prevailing international law generally and international human rights law in particular. As a general rule, a treaty is ordinarily interpreted in the light of general international law in force at the time of its conclusion. Thus the construction to be given to one of its terms is derived from its meaning in the light of circumstances then prevailing.
 The proposition that ‘a treaty should be interpreted by reference to the circumstances prevailing at the time when the treaty was concluded’ has been referred to as the ‘principle of contemporality’. This principle requires ‘giving expressions (including names) used in the treaty the meaning that they would have possessed at that time’.
 Such an approach ensures that a treaty term is interpreted in accordance ‘with the intention of the parties at the time’.

However, the interpretation of certain treaty provisions cannot be divorced from legal developments occurring subsequent to their adoption. For example, the concepts embodied in a treaty may be evolutionary rather than static. In these instances the interpretation to be given to a treaty provision cannot remain unaffected by subsequent developments. Accordingly the treaty provision will be interpreted and applied within the framework of the entire international legal system prevailing at the time the interpretative process is undertaken.

The International Law Committee considers that, under general international law, the treaty provision containing the right to freedom of religion and belief can permissibly be interpreted in view of legal developments occurring since the International Covenant was first adopted in 1966. This submission finds support in the authoritative decisions of international courts and arbitral tribunals, including those before which Australia has been a party to proceedings. For example, the Permanent Court of International Justice has observed that the question whether a matter was solely within the jurisdiction of a States was a relative question which depended upon the development of international relations.
 Similarly, the International Court of Justice has drawn a distinction between the interpretation of a legal term of art (for example, ‘terra nullius’) by reference to international law in force at the time the application of that term becomes relevant, and the interpretation of a term of no very precise meaning (for example, ‘legal ties’) by reference not only to the circumstances prevailing at the time to which its application related, but also in view of the object and purpose underlying the request for interpretation of that provision.
 Other examples may be cited whereby international tribunals have adopted a contemporary interpretation of a treaty provision so as to include elements which were not within the contemplation of the Parties when the treaty was first drafted. For example, the term ‘accident’ contained in a treaty concluded in 1929 was applied to encompass the recent phenomenon of hijacking.
 So too was the word ‘telegraph’, contained in a treaty concluded in 1884, interpreted to include telephone communications even though this technology was not foreseeable at that time.
 On that basis, the International Law Committee considers that the right to freedom of religion and belief as expressed in the International Covenant can be given an interpretation consistent with contemporary international law and circumstances not prevailing under that framework at the time of adoption.

7: RELIGION, CULTURAL EXPRESSION AND HUMAN RIGHTS

Question 1

Is there satisfactory freedom of cultural expression and practice within the normative social and legal framework?

Question 2

Do service providers in your State or Territory support the right to cultural security, safety and competence?

Question 3

How can cultural aspirations and human rights of Aboriginal and Torres Strait Islanders be met?

Question 4

What are the issues impacting Aboriginal and Torres Strait Islanders communities at present, and proposed solutions?

Question 5

Are there any issues in regard to participation in the faith community for people with disabilities?

Question 6

How is diverse sexuality perceived within faith communities?

Question 7

How can faith communities be inclusive of people of diverse sexualities?

Question 8

Should religious organization (including religious schools, hospitals and other service delivery agencies) exclude people from employment because of their sexuality or their sex and gender identity?

Question 9

Do you consider environmental concern to be an influence shaping spiritualities and value systems?

Question 10

(a) Are there religious groups, practices and beliefs that you think are of concern to Australians?

(b) Should these be subjected to legislative control, and should they be eligible for government grants and assistance?
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