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1. INTRODUCTION

The Ambrose Centre for Religious Liberty (Ambrose Centre) is a registered organisation devoted to promoting, educating and publishing material with respect to the fundamental right of religious liberty.

The Ambrose Centre has an advisory panel that comprises religious leaders from different religious faiths, lay people from a variety of religious beliefs, legal practitioners, academics and past politicians.

The Ambrose Centre has a deep interest in matters of religious beliefs and conscience.  In particular, the right to publicly manifest matters of belief and conscience.
The Ambrose Centre is pleased to submit this submission towards the 2008 Freedom of Religion and Belief in the 21st Century (Project).

2. AREAS OF CONFLICT
2.1. When attempting to define human rights, it is a source of tension and conflict as to what rights are included.  For the purposes of this submission, rights that some may ascribe to themselves could be secular based and on its face, outside the scope of this project.  The holders of such rights may argue that secular based rights are within the definition of a religion as it shapes their belief system.

2.2. Of course, a belief system does not of itself impose an obligation of conduct.  Nor does a belief system that denies an afterlife necessitate a moral code of personal conduct other than one in the interest of self-preservation.

2.3. Hence, agnosticism and atheism are rarely considered, if at all, throughout this submission. Although individuals with such beliefs have rights and those rights are not expunged in this submission.

2.4. Therefore, the freedom of religion and belief, are for the purposes of this submission, geared to the consideration of beliefs based on a monotheistic or theistic religion.

2.5. The possession of beliefs arising from a religion (either monotheistic or theistic) brings with it a requirement to conform to various canons of conduct and behaviour to give effect to the beliefs.
2.6. It is submitted that neither agnosticism nor atheism requires any standard of conduct or behaviour to give effect to such belief.

3. THE TERM ‘RELIGION’
3.1. The term religion has no universal definition although jurisdictions in the United States, United Kingdom, Canada and Australia have made attempts to define the term.

3.2. It is not unreasonable to conclude that a belief in a Supernatural Being or Thing in order for the belief to be common ground among the jurisdiction is that a religion requires a belief in a God (or Gods) Who is external to our visible world.  As a minimum, it requires a belief in a supernatural Being or Thing in order for the belief to be classified as a religion.
3.3. The importance of a religious belief is that it moves people to engage in a search for the meaning of their existence, their reason for living, what is expected of them and whether there is an afterlife. Generally, the search has a metaphysical aspect. 

3.4. As the Project is to focus on the freedom of religion and belief, its very foundation and outcome has significant and meaningful application to those people who hold to a religious belief.

3.5. The holder of a religious belief does not need to be gregarious in the exhibition of his or her belief.  It is not necessary for the religious belief to be declared for the effects of that belief to exercise an influence on how the holder of the religious belief behaves or reacts to any given circumstance.  
3.6. The human right is that a person is free to hold a religious belief and, within reason, manifest that belief, with a public display, if necessary.
3.7. John T Noonan Jr., a former member of the United States Court of Appeals, Ninth Circuit, wrote a treatise entitled, “The Tension and the Ideas”
, Noonan said:

The foundation of religious rights is found in the human conscience, that capability of every human being to tell right from wrong.  That this common capacity gives rise to a right, or rights, flows historically from conscience being conceived as having access to something beyond individual whim, inherited conventions, or community custom
.
3.8. Similarly, in the Scientology case
, the High Court of Australia gave some helpful comments and observations on the very meaning of religion and rights. 

3.9. In the joint judgment of Wilson and Deanne JJ, it was held:

…there is plainly force in the view that man’s recognition of, and his relationship with, a personalised god constitutes the essence and central concern of religion.  That is certainly true of the three great prophetic and monotheistic religions or group of religions – Judaism, Christianity and Islam – whose origins can be traced, directly or indirectly, to Israel and the Old Testament.

3.10. The critical factor in the above extract is that a religion requires a relationship with a God … or at least a Supernatural Being.
3.11. Their Honours Mason ACJ and Brennan J also delivered a joint judgment in the Scientology case. They examined the nature and characteristic of what may or would constitute a religion. There was no pretence by their Honours of a definitive description of what is a religion. But they made various comments and observations which go a long way towards assisting in giving the term ‘religion’ some boundary.
3.12. A passage from the joint judgment of Mason ACJ and Brennan J has frequently been cited as a near definition of religion, they wrote:

We would therefore hold that, for the purposes of the law, the criteria of religion are twofold: first, belief in a supernatural Being, Thing or Principle; and second, the acceptance of canons of conduct in order to give effect to that belief, though canons of conduct which offend against the ordinary laws are outside the area of any immunity, privilege or right conferred on the grounds of religion
.
3.13. Mason ACJ and Brennan J enjoined conduct to the view expressed by Wilson and Deane JJ of what constitutes a religion. The addition of conduct makes much sense and infers that obligations and responsibility is a component part of a religious belief.
3.14. The enjoined conduct requires, for those seeking immunity, for the public manifestations of their religious belief, that the belief be profound, taken seriously and is a pathway to giving effect to their religion.
4. RELIGIOUS BELIEF
4.1 Assuming the HRC accepts that a religion incorporates canons of conduct that do not offend the ordinary laws, it begs the question of what the conduct may manifest.
4.2 The very obvious answer lies in the presence of men and women who devote their lives to their religious faith. These are people who take lifelong vows of service to their religious callings. They act, behave and discipline their lives according to what is expected of them by the teachings of their faith.
4.3 Such men and women are visible in the great monotheistic and theistic religions of the world.

4.4 The many religious churches and religions contribute greatly to our society.  They build schools, hospitals, elderly peoples homes and centres, half-way houses for the homeless, run sheltered workshops for the disabled and operate shops and buildings to assist the poverty stricken and lonely people.
4.5 The contribution made by the religious faith and churches to our society is immense, incalculable and almost impossible, if not financially crippling, to replace.

4.6 The genesis of this immense societal involvement springs solely from the doctrines and tenet of the teachings of these religions. It is not a calling that emerges from a belief in nothing but rather a belief in a philosophic vision of what God expects of them or what the supernatural Being, Thing or Principle inspires believers to do. It is but one part of the canons of conduct as described by Mason ACJ and Brennan J.
4.7 The bearers of these religious beliefs have, regrettably, been put to death and experienced suffering at the hands of those opposed to what they stand for or who are intolerant of their beliefs
.

4.8 More generally, the holders of religious beliefs who embrace the canons of conduct are good citizens. Generally, they are more considerate citizens whose first and instinctive response is to do good. At the least, they prefer to do good rather than harm. Such citizenry should be encouraged and given the lawful protection to manifest their religious beliefs.
4.9 The Economist Magazine published a special report on religion and public life
. Miroslaw Volf, director of Yale University Centre for Faith and Culture is quoted as saying
:
It used to be said that workers hung their religion on a coat rack alongside their coats. At home their religion mattered, at work it was idle. That is no longer the case. For many people religion has something to say about all aspects of life, work included.

4.10 It is open to the HRC to consider deeply what it is that religion and religious beliefs means to people. Those who take their religion seriously engage in a combination of good works, charitable activities, religious ceremonies and sometimes in public protest, albeit, almost always peacefully.
4.11 People of such convictions, whether those convictions are logically based, rational or appealing – all of which are irrelevant for the purpose of the consideration of freedom of religion and belief – should be entitled to manifest their belief within the limits of the ordinary laws.

4.12 The manifestation of these religious beliefs is axiomatically connected with a search for truth and meaning in his or her life and what they are meant to do on this earth. Anecdotal evidence is that the public manifestation of their beliefs is integral to the search.

4.13 Mason ACJ and Brennan J, in the Scientology case, appeared to support the mystics of a person’s search for meaning of life and the afterlife, they said:

In all societies and in all ages man has pondered upon the explanation of the existence of the phenomenological universe, the meaning of his existence and his destiny
.

4.14 Such religious beliefs may not of themselves constitute a religion but they are a significant influence on the thinking and shape the conscience of the holders of these beliefs. The influence is significant as history records that some prefer imprisonment (or death) rather than to breach their conscience.
4.15 John T Noonan
 poignantly captures the centrality of conscience when he said:

How do the special characteristics of conscience convert into moral rights? In two ways. To force anyone to act against conscience is to force that person to act against that person’s reason and so against that person’s nature. It is to compel an act in the strictest sense contra naturam if the nature of human beings is a rational nature. The second reason is, for any believer in god, stronger still. To command anyone to perform an action against conscience is to command that person to act against what is perceived as the command of God, to violate that person’s duty of obedience to God. One has a moral right not to be forced to act against one’s nature or against one’s obligation to obey God
.
4.16 The Economist Magazine published an article entitled, “ The new wars of religion”, which include the following passage:
Freedom of conscience is an axiom of liberal thought. If man is a theotropic beast, inclined to believe in a hereafter, it is surely better he choose his faith, rather than follows the one his government orders
. 

4.17 Given that the HRC will produce a Report on the Project, we submit the influence of conscience upon a person or persons should not be undervalued.
5. THE GROUNDS FOR FREEDOM OF RELIGION AND BELIEF
5.1. The Freedom of Religion and Belief Project is partly an inquiry into the level of protection a manifestation of religious belief should extend. It is open, of course, for a concluding recommendation to dilute the protection currently enjoyed by religious institutions in the running of their schools, hospitals, seminaries and other establishments. 
5.2. The protections accorded to the religious institutions are found in the various Anti-Discrimination laws that the Commonwealth and each State and Territory has legislated. The protections for religious institutions are contained within the ‘exemption clauses’ of the respective legislation.
5.3. The Ambrose Centre is not aware of any law that extends protection to an individual or group of individuals who act on conscience or religious beliefs. Subject to correction, this is a serious omission in our laws, one that demands proper and considered examination in order to rectify this omission. Individuals as well as institutions have a fundamental right to hold and to manifest their religious beliefs.

5.4. International human rights instruments routinely proclaim the fundamental right to freedom of thought, conscience, religion and belief.

5.5. The foundational document on human rights is the Universal Declaration of Human Rights (UDHR), adopted by the United Nations General Assembly on 10 December 1948.

5.6. Article 1 establishes the premises on which human rights are applied. It states:
Article 1

All human beings are born free and equal in dignity and rights. They are endowed with reason and conscience and should act towards one another in a spirit of brotherhood.
5.7. Article 1 is particularly important, we submit, because it makes several incontrovertible points:
(a) human beings are born free and equal;
(b) in dignity and rights;
(c) endowed with reason; and
(d) conscience.

5.8. The position that all human are born free and equal is to say that at birth no ideology, creed or force rules over the human being.
5.9. The human being is born free and equal to all others. When read in conjunction with ‘in dignity and rights’, it is an endorsement that fundamental human rights are a birthright not beholden to any State or legislative instrument. Human rights are freely given as a birthright and should not be interfered with for ideological or relativist considerations.

5.10. The point that human beings are endowed with reason is an acknowledgement that when an individual makes a choice, and adopts a religion or no religion, there is a process of reasoning behind his or her decision making.

5.11. It is significant that the Article points to conscience as a birthright. It is incontestable that the State cannot take this away.
5.12. It follows that the process of reasoning which leads an individual to a set of beliefs, be they religious or otherwise, is not the business of civil society. It is enough that those beliefs be tolerated by civil society and the State.
5.13. At Article 18 the UDHR declares the fundamental human right of thought, conscience and religion, it states:
Article 18

Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to change his religion or belief, and freedom, either alone or in community with others and in public or private, to manifest his religion or belief in teaching, practice, worship and observance.
5.14. In the book ‘Religious Human Rights in Global Perspective, Legal Perspectives’
, further light is given to the word ‘belief’ contained in the body of Article 18. The relevant passage states:
The term ‘belief’ has a particular meaning in the Declaration. Its inclusion in Article 18, and similar articles in other instruments, should be interpreted strictly in connection with the term “religion”. It does not refer to beliefs of another character…
 
5.15. Article 18 the UDHR was subsequently endorsed and expanded upon in 1996 with the acceptance by the United Nations of the International Covenant on Civil and Political Rights (ICCPR).

5.16. Article 18 pf the ICCPR is the subject of the Project’s inquiry it reads:

Article 18

1. Everyone shall have the right to freedom of thought, conscience and religion. This right shall include freedom to have or adopt a religion or belief of one’s choice, and freedom, either individually or in community with others and in public or private, to manifest his religion or belief in worship, observance, practice and teaching.
2. No one shall be subject to coercion which would impair his freedom to have or adopt a religion or belief of his choice.

3. Freedom to manifest one’s religion or belief may be subject only to such limitations as are prescribed by law and are necessary to protect public safety, order, health or morals or the fundamental rights and freedom of others.

4. The States Parties to the present Covenant undertake to have respect for the liberty of parents and where applicable, legal guardians to ensure the religious and moral education of their children in conformity with their own convictions.
5.17. Generally speaking there does not appear to be any challenge to the rights contained in the first paragraph. The more controversial issues arise from the application of the third paragraph.

5.18. It is submitted that unnecessary restrictions or limitation on the public manifestation of a religious belief would severely compromise the freedom of thought, conscience and religion which is held to be without any limitation
. 
5.19. General Comment 22
 at paragraph 8 explains how the public manifestation of a religious belief may be limited. It reads:
Article 18.3 permits restrictions on the freedom to manifest religion or belief only if limitations as are prescribed by law and are necessary to protect public safety, order, health or morals or the fundamental rights and freedom of others .The freedom from coercion to have or to adopt a religion or belief and the liberty of parents and guardians to ensure the religious and moral education cannot not be restricted. In interpreting the scope of permissible limitation clauses, States parties should proceed from the need to protect the rights guaranteed under the Covenant, including the right to equality and non-discrimination on all grounds specified in articles 2, 3 and 26. Limitations imposed must be established by law and must not be applied in a manner that would vitiate the rights guaranteed in article 18. The committee observes that paragraph 3 of article 18 is to be strictly interpreted:
5.20. The General Comment expresses very clearly when the right to the public manifestation of a religious belief may be limited. It enumerates the following conditions-
(a) if the limitation is prescribed by law ;   and

(b) are necessary to protect public safety;  or

(c) order; or
(d) health;   or

(e) morals;   or

(f) fundamental rights and freedom of others.

5.21. No other grounds are permissible for the limiting of the public manifestation of religious beliefs.
5.22. Taken as a whole, Article 18 encompasses the substantive elements of what would be called religious freedom, or some may refer to it as freedom of religion.

5.23. When Article 18 is read as a whole it becomes very clear that the freedom expressed is not always willingly tolerated or accepted by figures in public life.

5.24. The attempt by the Greens Party in the New South Wales Legislative Council to silence the Catholic Archbishop of Sydney, Cardinal George Pell from stating the position of the Catholic Church on the Human Cloning Bill, that was to be debated by the New South Wales Parliament, was unmistakably an attack on religious freedom
. 
5.25. Likewise was the antics of the then Democrat Senator Lyn Allison who complained of too many Christians in the Parliament. And the offensive T Shirt worn by the then Greens Senator Kerry Nettle which was inscribed in bold lettering, “Keep Your Hands OFF MY OVARIES”
.
5.26. Action speaks much louder than words. Should the actions of those intolerant towards the legitimate public expression of religious beliefs prevail, then we should create a new level of second class citizen of religious believers denied the right to manifest their beliefs.

5.27. In the Scientology case, the late Murphy J was a member of the bench. His Honour was not known to be a supporter of organised religion. His Judgment included an incisive observation on religious freedom:

Religious freedom is a fundamental theme of our society. That freedom has been asserted by men and women throughout history by resisting the attempts of government, through its legislative, executive or judicial branches, to define or impose beliefs or practices of religion. Whenever the legislative prescribes what religion is, or permits or requires the executive or the judiciary to determine what religion is, this poses a threat to religious freedom. Religious discrimination by officials or by courts is unacceptable in a free society. The truth or falsity of religions is not the business of officials or the courts
. 

6.
HOW REAL IS THE THREAT TO FREEDOM OF 


RELIGION AND BELIEF?
6.1 It would appear that the threat to the enjoyment of the full benefits of Article 18 of the ICCPR comes from three areas: firstly the haste with which judicial bodies fail to apply the test before limiting rights contained at paragraph three of the Article 18; secondly, legislative measures which wilfully exclude the exercise of conscience; and thirdly, the flawed provisions of the anti-Discrimination laws operating in Australia.
6.2 The extract taken from the late Murphy J in the Scientology Case is supported by other comments and statement of high judicial bodies.

6.3 The European Court of Human Rights considered the matter of when and why limitations to manifest religious beliefs should be applied
. In other words the proper approach to paragraph three of Article 18.

6.4 Article 9 of the European Convention of Human Rights is almost identical to Article 18 of the ICCPR. The Court held the following to apply:
The Court refers to its established case-law to the effect that the terms “prescribed by law” and “in accordance with the law” in Articles 8 to 11 of the Convention not only require that the impugned measures have some basis in domestic laws, but also refer to the quality of the law in question, which must be sufficiently accessible and foreseeable as to its effects that is formulates with sufficient precision to enable the individual – if need be appropriate advice- to regulate his conduct. …for domestic law to meet these requirements, it must afford a measure of legal protection against arbitrary interferences by public authorities with rights guaranteed by the Convention
.

6.5 The Court went on to make further comments as to what needs to be observed and followed by the State:
The Court further observed that in principle the freedom of religion for the purposes of the Convention excludes assessment by the State of the legitimacy of religious beliefs or the way in which those beliefs are expressed
.
6.6 The comments of the Court above can hardly be said to be either earth breaking or radical. They mirror what Article 18 prescribed as a fundamental human right.

6.7 It is noteworthy that the Court has made it clear that a limitation on manifestation of a religious belief needs to be clearly stated, the matters complained of must have substance and be on an objective test. The steps to follow have not, to the best of our knowledge, been argued out in any Australian jurisdiction as yet.

6.8 The Catch the Fire Ministries Case is an example where the manifestation of the religious belief was not judicially considered
. Although the issues in the case went specifically to religious beliefs, the court was duty bound to decide only whether an act of ‘unlawful incitement’ had taken place pursuant to the Victorian Anti-Vilification law. 
6.9 It has not been the practice in Australia to examine how extensive is the right to religious belief. The judiciary invariably is asked whether individual rights have been breached as against religious rights. 

6.10 The contest of such rights usually results in favour of individuals who ascribe themselves universal rights that in truth are lifestyle choices and relativist. This has been the case in several IVF related cases where religious beliefs have not prevailed over the rights of an individual.
6.11 Similarly, there have been those matters where matters of homosexuality are in issue. Courts and Tribunals have been ready, and perhaps with good reasons, to hold in favour of the community. But the argument against homosexuality is not an argument against the individual but the right of others not to publicly support or endorse the lifestyle.
6.12 Courts are reluctant it appears, to make the distinction and, as such, the weight of religious beliefs and manifestation of them is diminished.

6.13 In not making the distinction, we run the risk of having the judiciary, de facto, regulate what would be a permissible legally enforceable religious belief.

6.14 The point can be expanded by pointing to legislative changes to Federal Legislation removing discriminatory provision against homosexual couples. There was also amending legislation to the Family Law Act to make eligible same-sex couples so that they can apply to the Court in the event of a relationship breakdown.

6.15 These amendments could be said to be perfectly reasonable and within the responsibility of a Government to remove unfairness. However, these amendments have the effect of providing legal and federal government benefits to a homosexual couple equal to a heterosexual married couple. It blurs the difference between a complying homosexual couple and a married heterosexual couple.

6.16 Whilst the changes to legislation are perfectly reasonable there is no compensating legislation to protect a person with a genuine religious belief that does not approve of same-sex relationships in refusing to provide goods and services which would endorse that lifestyle or where it may breach his or her conscience to do so.

6.17 The lack of compensating legislation is a further set-back to those who wish to manifest a religious belief in accordance with the full provisions of article 18.
6.18 The Canadian case of Brillinger v Imaging Excellence
 bears out the concerns. The defendant was small a printer in the city of Toronto. A gay and lesbian group approached the printer seeking to publish material in support of an event seen to be supporting the homosexual lifestyle.

The printer refused on the grounds of his Christian belief and offered to refer the group to other printers who would not feel so restrained.

6.19 The Ontario Human Rights Tribunal held against the printer. A fine was applied and an apology ordered in addition to a direction to perform the work. The decision was subsequently appealed and the direction to perform the impugned printing was removed. It should be noted that the provisions of the Canadian Charter of Rights and Freedom did not spare the defendant.

6.20 The High Court in Northern Ireland
 was considering applications for judicial review and the Canadian case was mentioned as a matter of concern on matters of religious belief. The Court made comment:
…the believer is not required to undertake action that promotes that which the essence of the belief teaches to be wrong
.
6.21 The Victorian Parliament passed the Abortion Law Reform Act 2008 which excluded the right of doctors, nurses and other health industry workers from exercising conscience relating to the termination of a pregnancy.
6.22 Although Victoria has a Charter of Human Rights and Responsibilities Act 2006 which provides for freedom of thought, conscience, religion and belief at section 14. This was not sufficient to restore the exercise of conscience for those with a religious belief against abortion.
6.23 The only appropriate comment to describe the denial of conscience to those who may wish to exercise it is a blatant denial of a fundamental human right. It is an outrage.

6.24 It is sad to note there is no evidence to show where the HRC protested or expressed alarm at this denial.

6.25 The Human Right and Equal Opportunity Commission Act 1986 (Cth) contains a definition of discrimination and the usual provision for exemption to religious institutions. The exemption takes the standard line of protecting the doctrine of the faith and avoiding injury.
6.26 By relying on the exemption provisions religious institutions can lawfully discriminate, within reason, in order to protect the tenets of faith and avoid injury.
6.27 However, this did not prevent the Commission from a finding against the Archdiocese of Sydney Catholic Education Office its decision to the application for classification as a teacher made by an acknowledged lesbian.

6.28 The Commission acknowledged that the application, should it be approved, may attract unfavourable comment and speculation as to the applicant’s sexuality and then potentially damage or injure the teachings of the Church. The Commission held:

Indeed it would not be an injury to their religious susceptibilities but an injury to their prejudices
.
6.29 It is arguable that the above demonstrates more the prejudices of members of the Commission than the institution involved. The issue is presented as a test of the rights of an individual to be what she chooses to be rather than whether religious beliefs can be protected.

6.30 A similar case can be argued where the New South Wales Administrative Decisions Tribunal held for the rights of a homosexual couple over the religious beliefs of the Wesley Mission Church
.
6.31 The issue arose because an arm of the Wesley Mission refused to process an application for fostering lodged by the complainant couple.

6.32 The Wesley Mission holds beliefs that homosexuality is immoral and reasoned that the placement of children in the foster care of a homosexual couple was contrary to their belief.

6.33 The Tribunal correctly held that the applicant couple had been discriminated against, but the issue was not that. The issue under investigation should have been whether the Wesley Mission was entitled to manifest its religious belief which taught homosexuality to be immoral.

6.34 The Tribunal may not be at fault simply for finding a case of discrimination. However, if the matter of religious belief was scantily treated then the law needs to be amended to reflect true freedom of religion and beliefs.
6.35 There would, without question, be a breach of the law if an agent with no claim to religious beliefs operating in a fostering care business refused an application from a couple merely because of their homosexuality. But in the Wesley Mission Case, the religious belief is what led to their decision to reject the application.

6.36 The mistake that is made is to argue that homosexuality is the right to be protected. In fact, in matters like the Wesley Mission case, the right to manifest a religious belief should be the central consideration. Homosexuality is an irrelevant consideration and should play no part in determining the issue.
6.37 Some may argue that it is a throw back to the medieval times to hold homosexuality to be immoral and/or to be a disordered state. This argument may have force but it misses the critical factor.

6.38 In our submission, Murphy J correctly stated the position of non-interference with religious freedom. The European Court of Human Rights in the Metropolitan Church of Bessarabia
 also, in our submission, got it right. 

6.39 It is our submission that by failing to understand the deep seated meaning of what a religion can mean to many people or what part conscience plays in the make-up, the behaviour, the conduct and societal involvement of a person, we do the community a disservice.
6.40 We also fail to give the necessary protection and respect to those people who have religious beliefs and wish to manifest them in the public square.

6.41 The court in the Metropolitan Church of Bessarabia
 said:
…Freedom of thought, conscience and religion is one of the foundations of a “democratic society” …It is, in its religious dimensions, one of the most vital elements that got to make up the identity of believers and their conception of life …”
.
6.42 Professor James Hitchcock of St Louis University said:

“Asked about the purpose of religion, many people would say that it is to reveal the meaning of life…”

7.
SHOULD THERE BE A RELIGION ACT
7.1
The Ambrose Centre can see no practical usefulness in legislating for a Religion Act.
7.2
The central question remains is that of freedom of religion and beliefs. There is no threat in Australia to the right to hold or to change a religion. Similarly, there is no threat to holding a thought or forming a conscience.

7.3
The threat is to what people can do or say to express their belief or conscience.
7.4
Examples have been given in this submission where the right to manifest has been contested and defeated.
7.5
We submit that the outrageous decision in the relevant Victorian Act to exclude conscience is demonstrative of the belief that human rights have become a weapon to promote individualism and relativism.

7.6
The ultimate purpose of the Abortion Law Reform Act 2008 was to facilitate the right of women to procure an abortion at will.
7.7
Many may disagree with abortion and hold it to be a gravely immoral act. Be that as it may, but the denial of conscience is an affront to humanity. To use the law as a blunt instrument to silence conscience is in fact to take away the dignity of a person.

7.8
A Religion Act that cannot enforce the right of individuals to have symbols placed in a public square in recognition of sacred religious days or events is meaningless. An Act that cannot make inalienable the right of conscience within the ordinary law is not an Act worth considering. An Act that cannot give primary consideration to the right to freedom of religion and beliefs within the full meaning of Article 18 does not bear consideration.
7.9
A Religion Act would amount to a further pushing of religious beliefs into a compartmentalised field that would be subservient to the relativist mood of civil society.
7.10
In other words, a Religion Act would not place the freedom of religion and belief on an equal footing with the right to influence laws and public opinion. It would have the effect of fast tracking the isolation of those who profess religious belief and act in the public square.

8.
ANTI-VILIFICATION LAWS 

8.1 The preference would be to have anti-vilification laws or anti-incitements as part of the general laws of defamation, the common law and the criminal law.

8.2 The problem arises that anti-vilification law became too easy to exploit as a political or ideological weapon.
8.3 It also raises concerns as to whether freedom of speech would be unreasonably affected.

8.4 The general principle that people or churches should not be subject to vile, derogatory, offensive or insulting words or acts is commendable and would, in a preferred world, be desirable.

8.5 The difficulty of defining each of those terms of offence when used against religious beliefs or doctrines can also lead to extended litigation.

8.6 The Catch the Fires Ministries case is a case in point where Ministers of one religion spoke in derogatory terms about another religion.

8.7 Such a public statement should not be addressed through anti-vilification law. All religions disagree with one another in some way or other. Sometimes these differences have led to violence. Where this occurs then the criminal law should be invoked.

8.8 On balance we recommend to leave these matters for the general law rather than establish a legal regime dealing with internecine religious battles.

8.9 Where laws prevent the public expression of a religious doctrine for fear it will offend another religion or belief, then it comes dangerously close to a law regulating how a religion can be expressed.

8.10 Where it is claimed that incitement occurs, then that should be referred to the police and the accuser has the onus of proof.

8.11 The United Kingdom has implemented the Racial and Religious Hatred Act 2006. Where a complaint is made, it is for the complainant to establish that there was intention to cause incitement.
8.12 The effect of the legislation is to make it difficult to successfully litigate, except in the most obvious cases. Such cases could be just as easy be dealt by ordinary laws.

8.13 The central issue is one of tolerance and acceptance of differing views, both faith based and non-faith based. Nobody can claim a monopoly on being ‘purer than thou.

8.14 The anecdotal evidence is that the faith-based believers are more likely to suffer insult and barbs rather than non-faith believers. These insults and barbs are not confined to the spoken word but surface in print and cartoons.

8.15 There is much to be said for the HRC devoting more energy and resources into promoting and advocating more tolerance.

8.16 The promotion and advocacy of tolerance would move the argument away from laws that encourage the most sensitive amongst us to make complaints, some of which are frivolous.

9.
IN CONCLUSION
9.1 The Ambrose Centre has given attention to the following topics:
(a)
the inalienable human right for Freedom of thought, conscience and religion;
(b)
the right for all human beings to enjoy the full range of entitlements contained in Article 18 of the ICCPR;
(c)
that limitations on the manifestation of religious belief should be read narrowly and should only be applied in certain circumstances;
(d)
the words religion, religious belief and conscience can be used interchangeably to reflect a belief system which embodies a particular form of conduct and personal discipline;

(e)
that religion, religious beliefs and conscience are deep-seated values that permeate human consciousness;

(f)
these values are integral in the personal search for the meaning of life; whether an afterlife exists; what is expected of the person in this life and in confronting  the doubts which human beings experience in life.
(g)
the mysteries surrounding life are not a recent phenomenon but have run side by side with human life as far back as history records.

9.2 Having enumerated the points above, it is essential that faith based believers be protected by law, within reason, in manifesting their beliefs.

9.3 It is understandable that a Christian believer, for example, can be pushed into submission when year after year there are reports that the Christian symbol of Christmas, the Nativity scene, is barred from public places by local authorities. The argument being that non-believers may be offended.
9.4 Most times, it is not the non-believers who are offended but rather the local authority is exercising a despotic attitude.

9.5 Such acts by local authorities are but a small illustration of how paragraph three of Article 18 is abused.
9.6 The case above where HREOC referred to a religious institution as feeding their prejudices is another good example of perceived bias on the part of the Commission.

9.7 A glaring omission, raised previously in our submission, is the absence of protection for individuals engaged in the provision of goods and services. Individuals who are engaged in providing goods and services are presently not protected by anti-discrimination laws should they refuse a service which, if they obliged, would compromise their religious beliefs.
9.8 This means these people do not enjoy the full benefits of Article 18. This requires rectification.

9.9 There is good reason why the Federal Government should amend the Human Rights and Equal Opportunity Commission Act 1986, to do two things. Firstly, it should include exemption provisions for individuals who rely on a religious belief or conscience to avoid performing an impugned service; and, secondly, remove any doubt as to the rights of religious institutions to recruit and/or appoint individuals who are fully committed to the teachings and doctrine of the institution.
9.10 In the case of religious institutions, there should be no interference by governments or agents of governments or the judiciary to restrict the right of these institutions to admit students, seminarians or volunteers who accept and commit to the beliefs and teachings of the institution.
9.11 To do otherwise is to invite suspicion there is some regulation by government, their agents or the judiciary on the way the institution conducts its religion.

9.12 The Federal Government can enact these amendments so that they cover the field; a power pursuant to section 109 of the Commonwealth Constitution.

9.13 There is no Constitutional barrier to the Federal Government making these legislative amendments as the foreign affairs powers at section 52 of the Commonwealth Constitution permits the Government to bring into domestic law the full range of Article 18. This power arises because Australia is a Signatory to the ICCPR and the foreign affairs power can therefore be enlivened.

9.14 Finally, religious beliefs and conscience are no mere passing fancy. The values that beliefs and conscience instil in holders normally are life commitments.

9.15 There should be a realisation by society that these values should not be pushed into the private sphere, but rather, be welcome in the public debate as a valid and equal contribution in the shaping of our cultural values.
9.16 The Ambrose Centre trusts that recommendations from the Project reflect the views, sentiments and conclusion drawn in this submission.

Submitted by:
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