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Freedom of Religion and Belief in the 21st Century
Submission from North Canberra Christian Education Association (NCCEA)

Incorporating:

Emmaus Christian School - Davenport Street, Dickson ACT.

Introduction

The proposed exemption in Recommendation R4.1 of the List of Recommendations from HREOC’s 1998 Report Article 18: Freedom of Religion or Belief is supported in its widest form.

“The proposed Religious Freedom Act should make unlawful direct and indirect discrimination on the ground of religion and belief in all areas of public life, in accordance with ICCPR articles 2 and 18 and Religion Declaration article 4, subject to two exemptions.

1. A distinction, exclusion or preference in respect of a particular job based on the inherent requirements of the job should not be unlawful. Preference in employment for a person holding a particular religious or other belief will not amount to discrimination if established to be a genuine occupational qualification.”
In a multi-faith, multi-cultural society such as Australia, religious schools of all faiths should be encouraged and supported. The distinctiveness of faith-based schools, of all varieties, should be seen as an unusually positive feature of Australian society to be fully embraced and promoted. They are an essential part of the diverse composition of Australian citizens of all ages.
Religious groups contribute to the promotion of positive standards and values in children. This outcome can have a most positive influence on the broader Australian community.  
It is no longer appropriate to consider Australia as a country in which the majority of the population is Christian. Those that regularly attend and participate in religious worship according to any creed (Christianity, Islam, Judaism and other less known religions) represent minority interests in Australia. Therefore those that choose a faith-based education for their children represent a subset of each such minority.

A framework for religious freedom in this country should give full expression to the wishes of all religions for faith-based schooling, not only because Australia has guaranteed that under international law, but because Australian society also thereby benefits. The measure of freedom of religion that exists in society is a measure of its freedom and maturity as a democratic state.
One of the greatest threats to the effective operation of denominational schools is perceived conflict with principles of discrimination. Anti-discrimination laws serve a number of aims that are sadly necessary to address the causes and harms of bigotry, narrow-mindedness and prejudice. However, there has been a tendency in recent years for non-discrimination in practice to be overused as a tool to address all human rights issues. Principles of non-discrimination are not to be used absolutely, but are to be used proportionately. 

More is said of about each of these issues below, but by way of introduction, the following facets of the freedom of religion and non-discrimination are believed to be of vital importance to the proper functioning of denominational schools:

1. Freedom of religion for children and freedom of parental choice in the religious and moral education of their children as guaranteed by Article 18 of the International Covenant on Civil and Political Rights (ICCPR) and other provisions.
2. Exemption from general principles of non-discrimination in the employment of staff.
3. Availability of public funds in support of denominational schools.

An important element of the Emmaus Christian School (ECS) model is that it does not rely on religious teaching to convey the Christian faith to which it subscribes. In fact, religious education is not taught as a discrete subject. The ECS philosophy is more closely aligned to a model that exhibits Christian values by example, as opposed to religious teaching as a separate component of the curriculum. For this model to work, there is an essential requirement for committed teachers and staff who subscribe to the principles of the Christian faith to be able to represent the faith by offering a positive example and the opportunity for discussion of how certain values interact with broader contemporary issues, in order to allow students to make their own faith choices freely. This provides an opportunity to contextualise and develop an understanding of the religious and ethical values upheld within the Christian faith. This entirely depends on being able to attract teachers and staff who fully subscribe to the Christian faith and who actively practice that faith. 

1. Freedom of religion for children and parental choice in the religious and moral education of their children
Numerous guarantees formulated within the UN support the freedom of religious education. The best known obviously are article 18(4) of the International Covenant on Civil and Political Rights (ICCPR) and article 5 of the Declaration on the Elimination of all Forms of Intolerance and of Discrimination based on Religion or Belief. Both the ICCPR and Declaration guarantee the child’s and parents’ rights to freedom of religion, including the right to hold beliefs and to manifest them both in general terms
 (article 18(1) of the ICCPR, article 1 of the Declaration) and, in the context of faith-based education in particular, in the following specific terms: 

ICCPR, Article 18(4): 
The States Parties to the present Covenant undertake to have respect for the liberty of parents and, when applicable, legal guardians to ensure the religious and moral education of their children in conformity with their own convictions.
Declaration Article 5: 
1. The parents or, as the case may be, the legal guardians of the child have the right to organize the life within the family in accordance with their religion or belief and bearing in mind the moral education in which they believe the child should be brought up. 

2. Every child shall enjoy the right to have access to education in the matter of religion or belief in accordance with the wishes of his parents or, as the case may be, legal guardians, and shall not be compelled to receive teaching on religion or belief against the wishes of his parents or legal guardians, the best interests of the child being the guiding principle.
Those provisions explicitly safeguard the right of parents to ensure the religious and moral education of their children in conformity with their own convictions. 
The Commission’s Discussion Paper does not make any specific proposal in relation to the direct enjoyment of these freedoms (as distinct from issues relating to non-discrimination of grounds of religion and belief, which are considered under the next heading). It is, however, important to reiterate the existence of these rights, because they deserve acknowledgment independently of principles of discrimination, and to stress the fundamental nature of these rights in the context of denominational schools. 
2. Exemption from general principles of non-discrimination 
Anti-discrimination laws are fundamentally meant to support human rights; not undermine them. While anti-discrimination measures are supported; there is already a serious risk that the discrimination exemptions for religious schools, particularly in the employment of school staff, are so narrow as to defeat the underlying rationale for such schools. 

Exemption of religious schools from the general prohibition against non-discrimination in the workplace is essential for the purpose of maintaining the religious character of denominational schools through the engagement of staff in keeping with the beliefs and values of those schools. Models that provide for such an exemption must be clear and workable to achieve their aims. For example, a generous and supportive approach should be taken to exemptions relating to such matters as the inherent requirements of a staff position or to avoiding injury to the religious susceptibilities of adherents to the faith in question. 
What are often overlooked, in balancing the need across society for non-discrimination practices, are the basic guarantees of freedom of religion for individuals (noted above). The same fundamental and basic rights apply equally to groups, in this case religious groups. Also, though somewhat neglected, are the following rights in article 6 (underlined) of the above UN Declaration, which encompass establishing denominational schools:  
(a) To worship or assemble in connection with a religion or belief, and to establish and maintain places for these purposes; 

(b) To establish and maintain appropriate charitable or humanitarian institutions; 

(c) To make, acquire and use to an adequate extent the necessary articles and materials related to the rites or customs of a religion or belief; 

(d) To write, issue and disseminate relevant publications in these areas; 

(e) To teach a religion or belief in places suitable for these purposes; 

(f) To solicit and receive voluntary financial and other contributions from individuals and institutions; 

(g) To train, appoint, elect or designate by succession appropriate leaders called for by the requirements and standards of any religion or belief; 

(h) To observe days of rest and to celebrate holidays and ceremonies in accordance with the precepts of one’s religion or belief; 

(i) To establish and maintain communications with individuals and communities in matters of religion and belief at the national and international levels.
The primary purpose of measures against discrimination, such as discrimination on the ground of religion, is to protect those of any particular religion from discrimination, for example, because of their religion. Such measures are not conceived in terms of anti-discrimination for its own sake and regardless of what consequences ensue for members of that religion. That would be an own goal. The way in which narrow exemptions from general laws against discrimination operate on faith-based schools could seriously limit their ability to uphold the ethical and religious values intended for the school and defeat their ability to exercise fundamental freedoms. 
Anti-discrimination measures never should be conceived in absolute terms, as exemplified by articles 2(1) and 26 of the ICCPR and Article 2 of the UN Declaration. Under the ICCPR the concept of “reasonable and objective criteria” in ruling out certain types of differential treatment from the concept of discrimination. According to the UN’s General Comment No. 18:

“not every differentiation of treatment will constitute discrimination, if the criteria for such differentiation are reasonable and objective and if the aim is to achieve a purpose which is legitimate under the Covenant”.
 

To permit exemption to faith-based schools is therefore not concessionary but necessary and holding true to basic principles of non-discrimination and the fundamental freedoms of religion. 

The need for greater acknowledgment in anti-discrimination legislation of religious freedom for denominational schooling is vital. It is all the more essential given that the faiths that undertake it reflect, and predominantly comprise, minority interests. 
3. Availability of public funds in support of denominational schools
Mainstream faiths have a long tradition of bearing a significant part of the cost and burden of education in this country, through faith-based schools. Other, smaller and newly formed religious schools make an equally important contribution. All should be encouraged as a reflection of their contribution to Australia’s rich multi-faith composition. Without it Australia is likely to become a mono-culture.

Emmaus is grateful, and wishes to take this opportunity to express its appreciation, for the public funding it and other faith-based schools have received through General Recurrent Grant funding for non-government schools, and also annual Supplementation funding and capital grants via the Block Grant Authority.

For all funding purposes it is essential to ensure that faith-based schools be open and affordable to each member of the community of people they exist to serve, with sufficient security in public funding to enable proper management of such schools.

As to the national curriculum, it is vital that implementation of the curriculum permit faith-based schools to include the teaching of ethics and values of their own faith, for all the reasons given above, in what is seen as the simple practise of religion or belief at individual and group level according to guaranteed standards.  The curriculum should not displace such freedoms.
Conclusion

Non-discrimination laws are valued and are a necessary. However, they are not absolute and they do not exist in isolation. Religion is one of the fundamental grounds of generally prohibited discrimination. Non-discrimination laws are there to ensure that discrimination does not occur at the expense of the freedom of religion. It would be perverse if non-discrimination legislation were to operate to defeat the plain and simple practice of religion as guaranteed for individuals (which include parents, pupils and not insignificantly staff (with a genuine religious calling) as well as groups, namely the collective adherents to the faith of the school in question.
The significant contribution that faith-based schools provide to the wider Australian community is considered valuable and must continue to be recognised and supported through more broadly defined exceptions to general discrimination laws and continued financial support in order to ensure the proper operation of such schools.
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Emmaus Christian School 
� ICCPR article 18:


“1. Everyone shall have the right to freedom of thought, conscience and religion. This right shall include freedom to have or to adopt a religion or belief of his choice, and freedom, either individually or in community with others and in public or private, to manifest his religion or belief in worship, observance, practice and teaching.


2. No one shall be subject to coercion which would impair his freedom to have or to adopt a religion or belief of his choice.


3. Freedom to manifest one’s religion or beliefs may be subject only to such limitations as are prescribed by law and are necessary to protect public safety, order, health, or morals or the fundamental rights and freedoms of others.”


Declaration article 1: 


“1. Everyone shall have the right to freedom of thought, conscience and religion. This right shall include freedom to have a religion or whatever belief of his choice, and freedom, either individually or in community with others and in public or private, to manifest his religion or belief in worship, observance, practice and teaching. 


2. No one shall be subject to coercion which would impair his freedom to have a religion or belief of his choice. 


3. Freedom to manifest one’s religion or belief may be subject only to such limitations as are prescribed by law and are necessary to protect public safety, order, health or morals or the fundamental rights and freedoms of others.”


� General Comment No. 18 (37), U.N.Doc. CCPR/C/21/Rev 1./Add.1 (1989), paragraph 13.
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