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Preamble
The Presbyterian Church of WA is part of the Presbyterian Church of Australia, a mainline Christian body formed in 1901 via a process that coincided with the process of Federation occurring within the Australian political system. Presbyterians have made – and continue to make - substantial contributions to many areas of Australian life, including education, agriculture, healthcare, and social welfare.
 Presbyterians helped establish some of the most important institutions in contemporary Australian society, including universities, media bodies, hospitals and philanthropic organisations. A $20 bill commemorates the achievements of perhaps the most celebrated Australian Presbyterian of all, Rev John Flynn, founder of the Royal Flying Doctor Service.

Many State Premiers and Australian Prime ministers have been members of the Presbyterian Church, the latter including Prime Ministers Fisher, Reid, Fadden, Menzies and Fraser. Consequently, Presbyterians have a long history of struggling individually and collectively with several issues raised in the “Freedom and Religious Belief in the 21st Century” Discussion Paper, including the need to balance fidelity to one’s religious beliefs against those of a wider secular society, the importance of freedom of religious association including the right to proselytize and change one’s religious affiliation, etc.

The recommendations offered below are not intended to further the aspirations of the

Presbyterian Church, but are instead offered in the interest of promoting a harmonious Australian society that is free from the fanaticism and intolerance that accompanies some religious and political observance in some countries.

Neither space nor decorum allows comment on all 47 questions posed in the Discussion Paper. We instead address select questions that seem of particular relevance within our present cultural setting.

1. Evaluation of 1998 HREOC Report on Article 18: Freedom of Religion and Belief

1.1. State Interference and the Law of Unintended Consequences.

A foundational concern must be expressed regarding the unstated philosophy that seems to underlie the entire Discussion Paper, namely that intrusion into the activities of religious groups by Federal Government bodies will foster a more harmonious social environment within Australia. This questionable assumption will require support from a great deal of empirical evidence if it is to win the allegiance of the Presbyterian Church. Our Church descends from a religious movement that in the years following its origin in 16th century Scotland experienced strong State-sanctioned persecution of its leaders and adherents. Ever suspicious of centralized power, Presbyterians developed internal systems of church oversight that delocalized power and avoided the ecclesiastical tyranny that they perceived accompanied hierarchical, Episcopalian church government.

The system of checks and balances developed by the Presbyterian and Reformed wing of Christendom was influential far beyond their church, and many Western governments imitated Presbyterian innovations when refining their democratic political systems.
 Because of this rich heritage, Presbyterians are suspicious of government intrusion into the life of churches and faith communities.

Although they may well proceed from good intentions, government intervention into the religious domain may produce opposite effects to those intended. For example, the clumsy efforts of the Victorian Civil and Administrative Tribunal (VCAT) to uphold the problematic Racial and Religious Tolerance Act (RRTA) in the Catch the Fire Ministries [2004] case resulted in something quite rare in recent Australian history – heated public stand-offs between adherents of different religious groups. This unfortunate episode is discussed at greater length in Section 2.1.2 below.

A further concern relating to the proposed introduction of a Religious Freedom Act is that it will create institutions that are open to manipulation by individuals and groups with anti-religious outlooks. This lesson is learned from study of 20th century history, which reveals that regulation of religion by totalitarian governments often caused great oppression of religious minorities. As US theologian and writer Timothy Keller notes:

“Soviet Russia, Communist China, the Khmer Rouge and (in a different way) Nazi Germany were all determined to tightly control religious practice in an effort to stop it from dividing society or eroding the power of the state. The result however, was not more peace and harmony, but more oppression.”

Keller quotes the ground-breaking study of Western atheism by Oxford University’s

Professor Alister McGrath to make a related point:

“The 20th century gave rise to one of the greatest and most distressing paradoxes of human history: that the greatest intolerance and violence of that century were practiced by those who believed that religion caused intolerance and violence.”

The Presbyterian Church of WA thus opposes introduction of a federal Religious Freedom Act on the grounds that any Government bodies charged with regulating religious life in Australia may be open to undue influence by adherents of secular fundamentalism. There is no need for the Federal Government to proceed with this risky legislative innovation.

1.2. Domestic Focus of Discussion Paper Cause for Concern

The 1998 HREOC report discussed possible changes within Australian law to ensure conformity with Article 18 of the International Covenant on Civil and Political Rights 1996 (ICCPR). A landmark document, the ICCPR articulated foundational freedoms to be upheld in any civilised society. Article 18.1 thus upholds “the right to freedom of thought, conscience and religion. This right shall include freedom to have or adopt a religion of belief of his choice, and freedom, either individually or in community with others and in public or private, to manifest his religion or belief in worship, observance, practice and teaching.”
 Article 18.2 states that “No one shall be subject to coercion which would impair his freedom to have or to adopt a religion or belief of his choice.”
While the 2008 Freedom of Religion and Belief Discussion Paper highlights a number of issues that are relevant to the Australian setting, there is a regrettable disinterest in the status of religious freedoms globally. One hopes the preoccupation with domestic issues is not a display of Australian provincialism which is contrary to the purpose of the ICCPR, namely the promotion of religious freedom globally.

Having endorsed the ICCPR, the Australian Federal Government is obligated to use its diplomatic powers within the international community to promote religious liberty in all nations of the world, especially those that are ICCPR signatories.

It is of concern that the promulgation of the ICCPR over a decade ago has not remedied the abuse of religious minorities in some Islamic countries. In particular, the ICCPR has not mitigated the “culture of harassment” of Christian minorities which remains endemic across the Islamic world. The tendency of successive Australian governments to turn a blind eye to the State-sanctioned persecution of religious minorities in the Islamic world suggests a troubling refusal to take the ICCPR seriously.
One principle upheld by Article 18 of the ICCPR that seems widely abused throughout the Islamic world is the freedom of association, which in this context denotes the liberty of individuals to freely associate with religious bodies of their choice. Freedom of association is guaranteed by Article 18.2 which states that “No one shall be subject to coercion which would impair his freedom to have or to adopt a religion or belief of his choice.” 

In contravention of Article 18.2, we understand that many Islamic countries continue to maintain Apostasy Laws under which the death penalty can be applied to Muslims converting to other faiths. 
According to recent scholarship, the execution of apostates from Islam is sanctioned by all 5 dominant streams of Islamic law, namely the Hanafi (Sunni), Shafi’i (Sunni), Maliki (Sunni), Hanbali (Sunni) and Ja’fari (Shi’a) legal codes, under which the State may impose the death penalty as a mandatory punishment (“hudud”) against sane adult male converts from Islam (“irtidad”).

For adult women who convert from Islam to another faith, death is proscribed by 3 of the 5 Islamic schools. The exceptions are Hanafi Islam which allows for permanent imprisonment (until the woman recants), and Ja’fari Islam which allows imprisonment and beating with rods (until death or recantation).
 

With the exception of Ja’fari Islam, the death penalty is also applied to child apostates under shari’a law, with the penalty typically delayed until attainment of maturity.

Even more unsettling is the fact that under 3 of the 5 Islamic legal codes, apostasy need not be articulated verbally to incur mandatory punishment – even inward apostasy is punishable.
 This practice directly contravenes the “freedom of thought” provision upheld by Article 18.1. It is a travesty of the international legal and human rights system that these deplorable practices are sanctioned by nations that are official signatories to the ICCPR declaration. To quote from a recent commentary by the UK-based NGO, the Barnabas Fund:

“Although most modern Muslim states have ratified international agreements on human rights, they limit their validity by adding that the agreements are subject to the authority of shari’a. Human rights and equality of all before the law are thus interpreted by shari’a, which discriminates on the basis of both religion and gender.”

The table below highlights episodes that suggest persecution of religious minorities is entrenched in the Islamic world. It highlights persecution of converts from Islam to Christianity, omitting equally disturbing instances of harassment of individuals converting from one Islamic sect to another (e.g. Shi’a Islam to Sunni Islam or conversions to the Bahai sect). Some examples of “honour killings” conducted by family members are also included since some authorities suggest that courts operating according to shari’a law have applied lenient penalties against perpetrators of such violence.

Table 1: Recent examples of faith-based discrimination in Islamic nations. (relevant

sources are indicated in the final column).

	Saudi Arabia
	2008
	Fatima al-

Mutairi
	This young Saudi woman discovered Christianity via the Internet. She was burned to death by a fanatical sibling who is expected to receive a light penalty.
	Ref. 10

	Afghanistan
	2006
	Abdul

Rahman
	An Afghan judge originally declared the death penalty against this 41-y.o. convert to Christianity. The case was dropped due to international pressure
	Ref. 10

	Egypt
	2008
	Mohammed

Hegazy
	This convert was prosecuted by the Egyptian Interior Minister. The judge ruled it was lawful for Egyptians to convert to Islam, not to other religions.
	Ref. 10

	Egypt
	2008
	Mervak

Reszqallah
	The ex-husband of this Christian woman recently exploited Islamic marriage laws in an Egyptian court, effectively depriving her of custody of their child.
	Ref. 


	Jordan
	2008
	Mohammed

Abbad
	This convert to Christianity fled Jordan after violent persecution and prosecution by the North Amman Shari’a Court.
	Ref. 10

	North Sudan
	1985
	Mahmoud

Muhammad

Taha
	This Islamic scholar was executed on account of his efforts to liberalise and reform Islam.
	Ref. 10

	Iran
	2005
	Ghorban

Tori
	This Christian convert was executed by Iranian security forces.
	Ref. 10

	Iran
	2008
	Abbas Amiri

& Sakineh

Rahmanama
	This elderly Iranian couple were beaten by Iranian security forces and later died from the injuries sustained.
	Ref. 10

	Malaysia
	1987
	Poh Boon

Sing
	This Christian pastor was imprisoned under the Malaysian Internal Security Act (1960) for

evangelizing Malay Muslims.
	Ref. 


	Malaysia
	2007
	Lina Joy
	Malaysian Federal Court effectively refused this lady’s request to change her religion to Christianity.
	Ref. 10


These examples suggest that basic religious freedoms such as are promoted in Article 18 are not uniformly recognised across the Islamic world. Consequently, the Federal government is urged to pursue diplomatic initiatives that promote reciprocity between Western democracies and Islamic nations concerning the recognition of religious rights.

Encouragement of Islamic governments to enshrine the same religious liberties that are afforded to Muslim expatriates within Western societies would go a long way towards diminishing religious and political tensions within the global community.

Recommendation 1.1: The Australian Government should take diplomatic steps within the UN and other international bodies to promote compliance with ICCPR Article 18 in nations with a recent history of intolerance toward religious minorities.

1.3. Freedom for Appropriate Discrimination.

The Discussion Paper also invites comment on whether “there is adequate protection of the ability to discriminate in particular contexts.” In a broader sense, the ability to discriminate on the basis of an organisation’s core commitments and values is central to the democratic freedoms of our country.
The tendency in some quarters to portray religious bodies as somehow different in this respect from other social institutions is unfortunate. For example, when recruiting staff or appointing officeholders, a political party could be expected to display discrimination resembling that practiced by religious bodies. It is reasonable, for example, that a politician from the Left of the Labor party might discriminate against individuals with profree market views when recruiting staff for her office team. Likewise, environmental advocacy bodies such as Greenpeace or the Australian Conservation Foundation might reasonably be expected to discriminate against climate change skeptics when appointing scientists to their Scientific Advisory Committees. We could even assume that when filling vacancies on its advisory panels, the Australian Human Rights Commission might be expected to discriminate against academics who are known for their public criticism of multiculturalism. Why then is it considered necessary, in some quarters, to curtail the ability of religious organizations to follow mildly discriminatory practices when seeking to develop their organizations according to their core values?
As a mainline Christian body committed to the longstanding ethical framework of

Christian orthodoxy, the Presbyterian Church upholds marriage between a man and a woman as the ultimate expression of human sexuality. It is fundamental to the social and spiritual vision of the Presbyterian church that we can discriminate sensibly against people of other persuasions during the ordination of clergy; appointment of non-salaried officeholders; recruitment of teachers for Presbyterian schools; securing of part-time theological lecturers for Presbyterian seminaries; and even when local congregations receive applicants for church membership, etc.

Recommendation R4.1 is thus rejected on the grounds that, as with other institutions including political parties and even government bodies, the freedom of religious organizations to operate in a manner consistent with their core values has implications beyond the appointment of salaried staff. The recent (2008) ruling by the Equal Opportunity Division of the Administrative Decisions Tribunal (NSW) against Wesley Mission (Sydney) following their dismissal of an application by two gay men to serve as foster parents is a cause for concern.
 The ruling of the Tribunal that Christianity has no commitment to “monogamous heterosexual partnership within marriage” is breathtaking in its dismissal of 20 centuries of moral teaching by all major branches of the Christian Church. Such rulings foster concerns that antidiscrimination processes are too easily hijacked by individuals holding minority views opposed to the broadly Christian ethos of Australia.

Recommendation 1.2: The freedom of religious bodies to practice appropriate forms of discrimination is important to many areas of their activity and not simply during appointment of salaried staff. Recommendation R4.1 from the 1998 HREOC Report is not supported due to the narrowness of the context in which exemption criteria will apply.

2. Religion and the State – Roles and Responsibilities

2.1. The Constitution

2.1.1. Historical Setting to the Constitution.

Historians have highlighted that our Constitution originated in the 1890s Constitutional Conventions which featured strong competition between different interests, including clashes “between free-traders and protectionists, nationalists and imperialists, and big and small colonies.”
 Since Convention agenda were understandably preoccupied with nation-building issues related to roads, rivers, railways and revenue distribution, these differences of outlook fostered sharp disputes during the proceedings.

An overriding concern among founders of Federation was implementation of a system that prevented monopolization of economic life by the new Commonwealth government. Consequently, within the Constitution the principle that “government, and particularly the national government, should be modest and unobtrusive was clearly evident... The prevailing view of delegates to the 1890s Conventions… was that governments existed essentially to hold the ring for a laissez-faire economy: their job was to provide a stable and peaceful environment for the operation of free market forces.”

This anti-monopolistic attitude also guided the founding fathers as they drafted s116, the part of the Constitution that deals with Australian religious life. The Constitution originated in a social environment in which different branches of the Christian church competed strongly for cultural influence within the new nation. It is likely that a majority of the framers maintained at least a formal affiliation with major Protestant groups although the views of Catholics and Jews were also included.

Recognising the potential for exploitation of the new federal system by individual religious bodies, s116 guards against a situation in which members of one denomination might dominate Federal Parliament and thereby pass legislation to establish their own body as the National Church, or introduce religious tests favouring admission of individuals from their own body to the Commonwealth bureaucracy, etc.

Far from seeking to banish religion from Australian society, the framers intended a laissez-faire environment which ensured that no particular religious body would enjoy unfair advantage on account of Federal Government endorsement. An accompanying benefit is that s116 also protects religious bodies in Australia against unwanted intrusions of the Federal Government.

Section 116 thus aimed at establishing a limitation on the powers of the Federal

Parliament to legislate with respect to religion. This was expressed by the High Court in the Jehovah’s Witnesses Case in 1943, where Latham CJ stated: “The prohibition in s116 operates not only to protect the freedom of religion, but also to protect the right of a man to have no religion. No Federal law can impose any religious observance.”
 The object of the section is therefore to preserve individual liberties.

This is quite distinct, however, from expressly prohibiting the promotion of Christianity by Parliament, and s116 in no way implies the exclusion of Christianity from Australian law. In fact, the High Court has already declared that the basic purpose of s116 is to promote freedom for religion and not freedom from religion.
 As such, s116 cannot be used to prohibit federal laws to assist the practice of religion, or to provide financial support to religious schools. To fall foul of s116 the Commonwealth would have to go so far as to effectively establish an official Christian denomination, or to value one denomination over the others.

Section 116 helped foster a characteristically Australian religious environment in which many religious bodies thrive within local churches and parishes, all within an umbrella that protects the general populace against dominance by a single denominational outlook. Throughout the 20th century, divergent religious bodies co-existed under this Australian system with a degree of harmony that has few parallels internationally.

There is no need to disrupt this harmony by introducing questionable innovations such as a Charter of Rights, or adopting a national version of the flawed Racial and religious Tolerance Act which was passed by the Victorian parliament in 2001.

When framing the Australian Constitution, our founding fathers looked carefully at the

US Constitution and also the US Bill of Rights.
 Perhaps foreseeing the potential of the latter to fuel the disputatious individualism and associated “tyranny of lawyers” that characterizes the US system, our framers decided against such innovations, instead preferring a system in which the rights of individuals are vested within and defined by a Parliamentary system of responsible government. Indeed, the framers of the Commonwealth Constitution included politicians who understood that, in the words of former Chief Justice of the High Court of Australia Sir Harry Gibbs, ‘the most effective way to curb political power is to divide it. A Federal Constitution, which brings about a division of power in actual practice, is a more secure protection for basic political freedoms than a bill of rights’.

Under the Australian system of government, one proceeds on the assumption of full individual rights and liberty, and then turns to the law just to see if there are any exceptions to the rule. After comparing this constitutional model with the American one, the late Australian constitutional lawyer W. Anstey Wynes commented: ‘The performance of the Supreme Court of the United States has become embroiled in discussions of what are really and in truth political questions, from the necessity of assigning some meaning to the various ‘Bill of Rights’ provisions. The Australian Constitution… differs from its American counterpart in a more fundamental respect in that, as the… Chief Justice of Australia [Sir Owen Dixon] has pointed out, Australia is a ‘common law’ country in which the State is conceived as deriving from the law and not the law from the State’.

2.1.2. Future Threats from Politically-Minded Faiths and s116.

Given the growing religious diversity within 21st century Australia, the safeguards provided by s116 remain as important as ever. As in other countries of European origin, changed immigration patterns have produced significant growth of the Islamic religion in Australia in recent times. While the great majority of Australian Muslims may be peaceful, law-abiding citizens following a moderate version of their faith, the proven potential for Islam to foster the growth of radical fundamentalist variants is of great concern to many Australians.

Given that some authorities suggest the acquisition of political power has a stronger focus within the Islamic religion than in other faiths, our changing cultural environment suggests that the separation of religion and State as defined by s116 may be tested in new ways in the future. To quote Dr Patrick Sookdeo, an expert on the growth of Islam as a cultural force within the British Isles:

“Islam is unique among major world religions in its emphasis on state structures and governance, which are considered to be of as much importance as private belief and morality (if not more). Much of Islamic teaching is concerned with how to rule and organise society within an Islamic state and how that state should relate to other states.”

Dr Sookdeo cites another authority on the relationship between Muslims and the political system, Dr Zaki Badawi:

“Muslims, from the start, lived under their own law. Muslim theologians naturally produced a theology with this in view – it is a theology of the majority. Being a minority was not seriously considered or even contemplated… Muslim theology offers, up to the present, no systematic formulation of the status of being a minority.”

Subjugation of the political process by an extreme form of the Islamic faith is potentially detrimental to the rights of women as well as other democratic freedoms that are held dear by all Australians. Any such development would invariably pose a greater threat to the political process than small, isolationist Protestant sects such as the Exclusive Brethren who have recently been the subject of much media attention. The future religious harmony of Australia would seem to depend on the cultivation of moderate, acculturated forms of Islamic expression.

Section 116 remains an important safeguard against efforts to inculcate politically-minded faiths within the Australian political system. New arrivals to Australia must understand that the Australian system allows great freedom of religious expression yet contains safeguards preventing any particular sectarian body from seeking dominance over the political system.

2.1.3. The Constitution and Freedom to Engage in Public Debate

A further consequence of the religious freedom enjoyed in Australia is that it involves the freedom to subject competing religious perspectives to critical analysis and public scrutiny. The Christian community has for many decades endured frequent criticism from prominent secular humanists with access to major newspapers – including for example Phillip Adams of The Australian and the late Pamela Bone of The Age. Such criticism often strikes Christian readers as one-sided, uninformed and uncharitable, and yet the criticism is recognised as a key aspect of the freedom of expression that is a treasured part of Australian society.

It is hoped adherents of all religions understand that to practice their faith within Australian shores implies a willingness to withstand public scrutiny of the kind long endured by major Christian bodies in this country. One concern is that newly established religious bodies will exploit anti-discrimination mechanisms to secure immunity from appropriate public scrutiny of their beliefs or practices.

One such example occurred during the unfortunate Catch the Fire Ministries vs. Islamic Council of Victoria (ICV) case that was brought before the Victorian Civil and Administrative Tribunal (VCAT) in 2004
. This case had many elements of a set-up, including the pre-arrangement by the ICV to send several anonymous informants to a
Catch the Fire seminar held privately in a Melbourne church, followed by the coordinated lodgment of a formal complaint with the VCAT. Whatever the merits of the arguments presented by the respondents in that case, this tawdry episode illustrated the potential for exploitation of antidiscrimination mechanisms by groups who are reluctant to endure public criticism of their beliefs.

It would be most unfortunate for the integrity of the Australian democratic process if the Federal Government sought to introduce at the national level legislation resembling the problematic Racial and Religious Tolerance Act (RRTA) that was passed in 2001 in Victoria. By creating an environment in which adherents of one religion feel the need to send informants to spy on meetings held by other religious bodies, and then lodge formal complaints with Tribunals comprised of unelected officials possessing questionable levels of expertise in the analysis of complex theological disputes, the Victorian RRTA has cultivated a climate of suspicion between religious bodies that is unprecedented in its negative impact on religious harmony in Australia. As one legal scholar noted concerning the RRTA, “the more a religion deserves to be criticised, the more protection it receives from this sort of undemocratic legislation,” and we might add, the accompanying grievance process it establishes.

A discomforting conclusion to be drawn from the above Victorian episode is that in the eyes of the VCAT, the rights of some religions to engage in free speech are more important than others. This perceived desire to shelter particular groups from public examination should be of concern to all Australians, including those of strong religious belief and those with none. The proposed federal Religious Freedom Act is therefore not supported on the grounds that federal intervention into the realm of religion is contrary to the letter and spirit of s116 of the Australian Constitution. Passage of such legislation is only likely to escalate religious tensions within Australian society.

Recommendation 2: Recommendations R2.1 to 2.6 in the 1998 HREOC Report are not supported. s116 of the Constitution provides important protection against manipulation of the Federal system by sectarian groups. While vigilance will be needed to ensure s116 continues to play this role in coming years, there is no need to disrupt the harmonious religious culture in Australia by imposing problematic innovations such as a Charter of Rights or the proposed federal Religious Freedom Act.

2.2. Roles and Responsibilities

2.2.1. Interfaith Initiatives.

As argued above, the Australian system allows great freedom of religious expression whereby different religious bodies have been free to promote their views and practices in a manner which respects the rights and freedoms of Australians who do not share their views.

Given the longstanding tolerance of the Australian community towards appropriate forms of religious expression, the suggestion by the Discussion Paper that interfaith initiatives are needed to foster religious freedom is superfluous. Any effort to mandate participation in interfaith initiatives also seems beyond the scope of ICCPR Article 18.

Once again, the troubling presumption underlying this proposal is that people of faith are somehow different to other Australians and therefore in need of Federal intervention to counteract their tendencies towards conflict. Once again, why is such thinking not applied to the political process itself? The continued existence of political parties such as the Australian Labour Party, the National Party, the Liberal Party, the Greens, etc, indicates that human beings have a remarkable ability to disagree in their beliefs concerning what constitutes a free and fair society. Why is the continued existence of bodies with competing visions inherently less sinister within the political realm than within the religious realm?

In general, the Presbyterian Church of Australia does not typically participate in interfaith initiatives, partly because of concern that such initiatives are often predicated upon a theoretical commitment to philosophical pluralism which is problematic from our theological perspective.

Our denomination leaves decisions to partake in interfaith endeavours with local governing bodies, including State Assemblies, Presbyteries (geographically defined governing bodies) and Sessions (smaller local governing bodies). While some Presbyterian clergy have engaged in debates and dialogue with leaders from Islamic communities and other religious traditions, any effort to mandate participation in such activities by the wider church would likely be met with strong resistance.

In keeping with the spirit of the founding fathers concerning the need for freedom of religion not subject to federal interference, any effort by the Commonwealth government to set up a mandatory interfaith body may represent an unfortunate extension beyond the boundaries of the Australian Constitution.

2.2.2. The Future of Australian Presbyterianism.

The Discussion Paper also seeks input on the changing role of religion in today’s society, both at the national and international levels. Scholars have recently pointed out that despite the waning of Christianity in many Western populations, the Christian faith is arguably the most vibrant world religion on an international scale.
 These demographic changes cast considerable doubt on the “inevitability of secularization” hypothesis that has held sway among Western opinion-makers over the past century. Such generalizations also apply to the future of global Presbyterianism which currently enjoys strong growth in Asia and Africa. For example, Keller cites a study which shows there are more Presbyterians in Ghana than in the USA and Scotland combined.

Within Australia, as with other mainline denominations, Presbyterian churches face the challenge of growing secularism among young Anglo-Australians resulting in an ageing population of adherents. However, the large scale migration of recent decades has seen the emergence of thriving ethnic Presbyterian congregations in all of Australia’s major cities. Thus Presbyterianism is likely to survive well into the future, albeit with a shift from its historic Anglo-Celtic ethnic make-up to one including a strong Asian/African composition. Christians of a Presbyterian persuasion will continue to make valuable contributions to Australian society in just the same manner as their Scottish forebears.

Recommendation 3: Recommendation R3.15 in the 1998 HREOC Report concerning coercion in religious belief is not supported. Since such efforts extend beyond the boundaries defined by s116 of the Australian Constitution, the State has no legitimate interest in developing mandatory mechanisms for interfaith dialogue. Individual religious bodies should be free to participate – or not participate – in interfaith initiatives entirely of their own volition.

3. Religion and the State – Practice and Expression

3.1. Faith-Based Services.

Throughout its history, as with other mainline Christian bodies, the Presbyterian church has long contributed to the delivery of services in the healthcare, aged care, educational and social welfare sectors. Such faith-based initiatives are key components of a free, healthy and diverse democratic society. A major concern relating to the slowly eroding support for mainline Christian bodies in Australia is the adverse consequences for their ability to make these broad contributions to Australian society. Any withering of private philanthropic endeavour in Australia will have negative social ramifications. Recent history provides evidence for an incapacitating impoverishment of the human spirit accompanying exclusive reliance on State-run welfare institutions.
 Within Federal and State governments across Australia, any re-emergence of awareness that the State should encourage private faith-based initiatives is a welcome development.

3.2. Religion and Education and Faith Schools.

Historically, Australian Presbyterians have made some of their strongest contributions within the educational sector. Some of the nation’s most important independent schools were established by Presbyterian churches during the post colonial era (e.g. Scots Schools in Melbourne, Perth, Adelaide, Sydney, Presbyterian Ladies Colleges in Perth, Melbourne, etc).

In recent decades numerous Presbyterian parishes have recovered this tradition of educational endeavor by establishing primary and secondary schools in towns and cities across Australia. Typically, these newer schools have sought to meet the needs of families lacking means to access the “upper echelon” private schools founded by their Presbyterian forebears.

These newer schools have tried to cultivate school environments compatible with the religious values of the sponsoring parish as well as families seeking a distinct educational ethos for their children. Such schools generally benefited from federal government policies during the past decade which sought to diversify Australian education by encouraging the growth of smaller independent schools. These initiatives have been very popular with the Australian populace, with strong growth occurring in this sector over the past decade. Michael Bachelard of The Age cites a figure of 40% growth in enrolment in small non-Government religious schools (i.e. outside the Catholic, Anglican or Uniting systems) over the past 2 decades.

Over the past 12 months, one source of concern within the Presbyterian community is the perception that the Federal Government is turning away from the above model and returning to a school funding model that discourages small religiously-based schools. Such concerns were fostered by opinions expressed in February 2008 by Prof. Barry McGaw on appointment as senior educational adviser to the Deputy Prime Minister. Voicing distaste at the growth of faith-based schools, Prof. McGraw said that “these people often form a narrowly focused school that is aimed at cementing the faith it’s based on… If we continue as we are, I think we’ll just become more and more isolated subgroups in our community.”

It would be unfortunate if the comments by Prof. McGaw reveal a mindset which is uncomfortable with the existence of religious diversity within Australian society and favours institution of a dominant public system in which young Australians are indoctrinated with a single secular worldview. We are concerned that the dull uniformity such a policy direction foreshadows is inconsistent with ICCPR Article 18.4 which declares that “The States Parties to the present Covenant undertake to have respect for the liberty of parents and, when applicable, legal guardians to ensure the religious and moral education of their children in conformity with their own convictions” and also Article 19.2 which states that the right to freedom of expression “shall include freedom to seek, receive, and impart ideas of all kinds.” Rather than fostering diversity in the educational sector, the new retrogressive policy direction might revert to a system where tax revenue from people of religious faith is used to subsidise the secularising hegemony of the State system.

Recommendation 4: In the interests of fostering diversity within the Australian educational sector, funding arrangements favouring the distribution of public funds to religious schools should be retained. Also, given that the university system in Australia is one of the least diverse higher education systems in the world, tax breaks and other financial incentives should be explored with a view to assisting the establishment of a greater number of private, religiously-based institutions of higher learning in Australia.

3.3. Places of Worship.

The Presbyterian Church of WA has experienced recent resistance at the local government level in relation to the approval of building plans. In the most recent example, building plans allowing a longstanding parish to meet its obligations to preserve a church structure as a historically-significant building were blocked by a local government body. As custodians of some of the most historically-significant religious buildings in Australia, some local Presbyterian parishes face increasing struggles to maintain their buildings in the face of a declining adherent base. Despite these challenges, we see these issues as best resolved at the State and Local government levels. Any introduction of federal government legislation regulating such issues would create additional complexity that could prove unbearable to local congregations.

3.4. Recognition of Holy Days.

For Christians of a Presbyterian persuasion the most important “holy day” by far is the weekly observance of a day of worship and bodily and spiritual rest (i.e. Sunday). The growing abandonment of Sunday as a universal day of rest and restoration in the

interest of rampant consumerism is of great concern to our churches.

In the interests of preserving social harmony within a Christian majority nation, the key Christian “holy days” of Christmas and Easter should retain special recognition in Federal, State and Local legislation. We are aware of instances in the UK where efforts to enforce recognition of Ramadan and other minority Holy Days are creating tension in some constituencies. One example includes the ruling by the Scottish National Health Service that doctors refrain from eating in public during Ramadan, together with recommendations that to avoid offending Muslim patients, hospital food trolleys be kept hidden during this month.
 The potential for such managerial pronouncements to erode the morale of healthcare providers struggling with limitations in public hospitals is considerable, quite apart from the health impact of limiting the ability of workers in these high-stress occupational settings to take snack breaks during random breaks in their hectic daily routine. Since large sections of the Australian populace would likely see such rulings as unfairly infringing on the rights of the majority, little is to be gained by the Federal government exploring local implementation of such policies.

Alternatively, as is the case in some US workplaces, where appropriate employers could explore giving employees the option of “trading” Christmas Day or Easter breaks for days that suit their religious practice. Nevertheless, such “trading schemes” should be subject to the interests of employers, and could be problematic in the case of businesses which prefer an annual shutdown over the Christmas and New Year period.

3.5. Assorted Issues Including Health Practices Specified in the 1998 HREOC Report.

Recommendation R3.12 in the 1998 HREOC Report concerning the development of legislation to outlaw female genital mutilation in Western Australia is strongly supported.
In light of recent media reports concerning the practice of polygamy in Australia,
 we also encourage the federal Attorney General to explore ways of curtailing this deplorable practice which is contrary to the common law tradition of Australia.

Recommendations R3.13, R3.14 in the 1998 HREOC Report concerning the abolition of laws against witchcraft, fortune-telling, sorcery and enchantment are not
supported.

Recommendation R5.1 in the 1998 HREOC Report concerning the abolition of blasphemy laws is not supported. The retention of blasphemy laws is consistent with the longstanding Christian character of Australian society, and is consistent with the broadly Christian theism manifest in the preamble to the Australian Constitution.

Prior to 1901, when the people of the several Australian colonies agreed to unite in one indissoluble Commonwealth,” the proposal of “humbly relying on the blessings of

Almighty God” received the strongest popular support of any part of the Constitution (i.e. during the process of popular consultation which occurred during its drafting). In their standard commentary on the Constitution, John Quick, one of the Founding Fathers of the Australian Constitution, and Robert Garran, who played a very significant role in the Australian federation movement, as an adviser to Edmund Barton and chair of the Drafting Committee at the 1897–1898 Constitutional Conventions, asserted:

This appeal to the Deity was inserted in the Constitution on the suggestion of most of the Colonial Legislative Chambers, and in response to numerous and largely signed petitions received from the people of every colony represented in the Federal Convention…In justification of the insertion of the words stress was laid on the great demonstration of public opinion in their favour, as expressed in the recommendations of the Legislative bodies and in the petitions presented.

Consequently, the inclusion of the reference to the Judeo-Christian Deity within the preamble to the Commonwealth Constitution clearly exemplifies the Christian heritage of our nation. This heritage has been largely passed down from our predecessors; the American and English legal traditions were heavily drawn upon in the creation and development of Australian law. Though Australian law has evolved into a truly unique and distinct tradition, its Christian heritage is undeniable with Christianity remaining (albeit, passively) significant as the foundation of our law.

Thus despite attempts by certain secularists to deny Christianity’s influence on

Australian law, our legal system manifests a distinct Christian ethos that has prevailed till the present day. Our legal traditions are inextricably connected to Christianity. To deny these Christian principles results in a diminished understanding of the law and the principles that underpin it. Credit must be given where it is due, and the essential contributions of Christianity to our legal traditions should be acknowledged and preserved.

Conclusion

The Church values the concern of the staff and officers of the Human Rights

Commission to promote peace and harmony in Australia, however freedom of religion and belief is already adequately protected in Australia by the Constitution and no further legislation is needed. In fact any additional legislation, particularly that based upon the State of Victoria's recent legislation, will potentially impose secular or Islamic views upon the majority while further restricting the freedoms of the largely Christian majority. Any further legislation would also increase the potential for confusion, litigation and personal expense. It has long been evident worldwide that making laws to try and enhance freedom of religion and beliefs often ends up restricting freedom of religion as well as freedom of speech.

Similarly a 'Bill of Rights' is not needed because of the protection of rights in the Constitution and under common law. If introduced, a 'Bill of Rights' would only restrict present freedoms and transfer legislative power into the hands of non elected judges and magistrates.

Interfaith activities should not be imposed on religious bodies or established through governmental programs. Truth is not relative and legislating any interfaith agenda will only assist in falsely elevating minority views and enable them to be forced upon the largely Christian majority. Interfaith activities should never be promoted or enforced by legislation (s116).

Consequently, in the interest of promoting genuine peace and harmony within Australia, the Presbyterian Church in WA is completely opposed to the introduction of any State or Federal legislation such as that proposed in the Australian Human Rights Commission’s Inquiry ‘Freedom of Religion and Belief in the 21st Century’.

_________________________________________
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