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This submission is presented in response to matters raised by the Australian Human Rights Commission inquiry on Freedom of Religion and Belief in the 21st Century. I am pleased to have the opportunity to present this submission on behalf of the Adelaide Christian School’s community, which provides Christian education to over 1,700 students in eight locations in South Australia, and which upholds a distinctively Christian ethos in all its endeavours.

Response to questions raised in Section 1

Sunrise Christian School, Temple Christian College and Sunrise Christian School, Whyalla are able to exist because Australia has historically enjoyed several key freedoms, especially the right of belief, the right to express, the freedom to meet together, and the right to enter into lawful contractual arrangements. Our schools are aware that a variety of different views about faith issues will always exist, and historically the implications of this diversity have been resolved at the local level, without recourse to legislative or litigious solutions. This freedom has made our nation strong and resilient, yet compassionate and welcoming. Recently however, we are aware that certain unhelpful developments have occurred which impinge upon freedom in Australia. We believe the very notion of tolerance is extinguished when values are mandated rather than chosen.

From our South Australian perspective, we are deeply concerned that the South Australian Parliament is currently considering the Equal Opportunity (Miscellaneous Amendment) bill 2008 which would rework the provisions of equal opportunity legislation in a way that is most concerning to Christian education. The proposed legislation contains the following new provision for exemptions from anti-discrimination law:

34—Exemptions

(1) This Division does not apply in relation to—
(a) an employer employing a person for purposes not connected with a business carried on by the employer; or
(b) a principal engaging a natural person as an independent contractor for purposes not connected with a business carried on by the principal.

(2) This Division does not apply to discrimination on the ground of sex, chosen gender or sexuality in relation to employment or engagement for which it is a genuine occupational requirement that a person be a person of a particular sex, a person of a chosen gender or a person of a particular sexuality.

(3) This Division does not apply to discrimination on the ground of chosen gender or sexuality in relation to employment or engagement for the purposes of an educational  institution if—

(a) the educational institution is administered in accordance with the precepts of a particular religion and the discrimination is founded on the precepts of that religion; and
 (b) the educational authority administering the institution has a written policy stating its position in relation to the matter; and
(c) the policy is made available on the website of the educational institution (if it has a website); and
(d) a copy of the policy is provided on request, free of charge—
(i) to employees and contractors and prospective employees and contractors of the authority to whom it relates or may relate; and

(ii) to students, prospective students and parents and guardians of students and prospective students of the institution; and

(iii) to other members of the public.

Rather than conciliating or smoothing disagreements between parties, the above provisions may well inflame any hidden tensions and difficulties. A Christian school such as ours which simply supports the parent’s value and belief system by upholding a distinctive faith-based ethos would have to publically declare its views. Although we have nothing to hide, (on the contrary we are completely transparent in all we do) we do not want to emphasise and promote our distinctives which may create a division. In other words an organisation like ours could become involved in contentious public debate over a number of issues, having to justify the basis of its ethos, rather than concentrating on its core function of providing Christian education on behalf of their stakeholders. Hostile opponents of the school's ethos would be able, as a matter of legal right, to find out what the school believes, could publically force the school to defend its faith position which could polarise the community. Instead of promoting religious harmony, the provision could well inflame any current hidden difficulties.

This approach is completely contrary to the historic autonomous ability of schools and faith communities to resolve matters locally, and with the ability to preserve a distinctive ethos reflecting the parental values. According to such legislative proposals (and indeed in relation to existing provisions) the concept of discrimination is becoming entirely pejorative or negative. But discrimination is either a virtue or a vice, depending on its grounding in justice.

For example, exercising a legitimate ability and responsibility to discriminate, all schools should ensure that no person who is convicted of a sexual offence against a child be given any role or responsibility at the school. On the other hand, if a person seeks employment as a teacher, and happened to express a personal support for a particular football team, it would be an act of unjustified discrimination on the part of the principal to refuse to employ the applicant on the basis of the principal's own dislike of the team in question. Discrimination is therefore a neutral concept, which is to be valued in justifiable cases, and is to be shunned in situations lacking legitimacy. Justifiable discrimination should be recognised as consisting of choices which uphold a distinctive ethos in relation to values and actions (such as sexual behaviour) but not inherent characteristics (such as eye colour or racial ancestry).

Should the South Australian bill become law, a Christian school would be bound not simply to hold and quietly administer itself, but would have to publicise its views. This would be of a great concern to a school like ours with such a good reputation in our community as it could engender unnecessary debate and cause difficulties.

Response to questions raised in Section 2

Section 116 of the Commonwealth Constitution helpfully asserts the requirement that the Federal Parliament not make any law "prohibiting the free exercise of any religion". Accordingly, any actions by Commonwealth bodies which impinge upon the free exercise of religion, should be very carefully assessed by governments (which fund and approve their mission), to ensure that the ethos undergirding s.116 be not eroded. The framers of the Constitution did not wish the Commonwealth to interfere in the ability of individuals to form or operate faith communities, nor to impact upon the work of such groups to uphold and declare a distinctive faith ethos. Therefore, any proposals for widened federal anti-discrimination law which impinge upon such freedom, we believe should not be entertained by the Commission in any of its recommendations.

In particular, the possibility of a charter or bill of rights (whether enshrined within the

Commonwealth Constitution, or existing as Commonwealth legislation without inclusion in the Constitution), should not be advocated. The adoption of a bill or charter of rights would empower a non-elected body (the judiciary) which could make legal interpretations that would tend to exercise influence on parliament - either to draft laws which anticipate a court's ruling, or to refuse to amend existing laws which are ruled to be contradictory to the bill or charter. Currently the High Court may rule on the constitutionality of federal law, but to the extent that it clashes with clear constitutional provisions, and not pertaining to vaguely or broadly expressed "rights". The use of a bill or charter of rights undermines the democratic ability of the nation (including the parents of students attending Christian schools) to shape its future, and protect its heritage. It is our fundamental view that legislation should be shaped through the people via their elected members not the judiciary and the law courts, therefore the Constitution acts as a safeguard to our current freedoms and should not be amended. We would also believe that to suggest that a law should inhibit the influence faith groups have over government (if that is what is perceived to be happening) is also contrary to the current constitution and the very fabric of a democracy. People influence elected members who influence parliament and therefore the law. Any charter would have the potential to limit the full democratic process in the area of religious freedom; therefore we would ask the Commission not to support any such recommendation.

Response to questions raised in Section 3

Many Christian schools such as ours believe that any attempt by governments to handle disagreements on faith issues is fraught with difficulty, and so we urge the Commission to seek no widening of legislated remedies to situations of disagreement.

We have watched from a distance and are especially concerned about the way in which two Christian pastors in Victoria were subjected recently to protracted and highly expensive proceedings in the Victorian Civil and Administrative Tribunal, and eventually in the Victorian Supreme Court, as the pastors responded to claims they had engaged in vilification, contrary to the Racial and Religious Tolerance Act 2001. The effect of the law in Victoria, while failing to secure a successful prosecution in that case, has led to reluctance by individuals and groups to hold and to express views that are distinctive, on controversial questions of faith.

We are very aware that there are moves in some sections of the Australian community that are seriously undermining the historic freedoms that have made us a great nation. We hope that the inquiry of the Australian Human Rights Commission will not seek to facilitate any further legislative attempt to provide solutions to problems which should be settled or managed locally, privately, through dialogue and discussion, and which (ultimately) may involve parties "agreeing to disagree". This is a sign of a mature democracy.

Disagreements about religious thinking about buildings, days, symbols and apparel should be resolved at the local level, without recourse to litigation or legislative mechanisms.

Response to questions raised in Section 5 and 7

Adelaide Christian Schools affirms the equality and dignity of both male and female as part of God's design of and plan for humanity. The school understands their need to be consistent with the values and beliefs of their stakeholders and parents, and understands that freedom of religion in the area of employment of staff and enrolment of students is essential. We also recognise the way in which a school may make the professional decision to operate gender specific classes, or prefer either a male or female teacher or support person in any particular role, according to the needs and circumstances of the situation. Accordingly we hope the Commission, in its recommendations, will uphold the valued ability of faith communities to continue to exercise faith-based views on sexuality and gender.

Summary

Adelaide Christian Schools provides Christian education to its stakeholders in an educational context which historically has affirmed the freedom of faith of the parents.

We hope and trust that the recommendations made by the Australian Human Rights

Commission will uphold the right of all community groups to freely exercise any religion as outlined in Section 116 of the current Australian Constitution. We also hope that the Commission will encourage a freedom of speech and allow a difference of opinion to emerge which may involve justifiable discrimination that can be resolved without legislative intervention.

Our opinion is that a charter or bill of rights would inhibit religious freedom and could impact on the current democratic process and should not be recommended.

Thankyou for reading our submission. We will pray for wisdom for you in this most challenging task.

Kym Golding

Principal, Sunrise Christian School

Head of Schools, Adelaide Christian Schools
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