APPLICATION FOR EXEMPTION UNDER SECTION 55 OF THE DISABILITY DISCRIMINATION ACT 1992
MARCH 2009
This is an Application for Exemption from the Disability Discrimination Act 1992 (DDA) in so far as it relates to the broadcasting of television programming by the Prime Media Group group of companies, the WIN Corporation group of companies and the Macquarie Southern Cross Media group of companies (‘the Applicants’). 
The Applicants seek an exemption from the DDA until 31 December 2011, subject to a number of conditions.  The full conditions on which the Applicants seek an exemption are attached.
Background
On 13 October 2008, the then Human Rights and Equal Opportunity Commission made a decision under section 55(1) of the DDA to grant an exemption to free-to-air television broadcasters in relation to the captioning of television programs.  That application was made by the ABC, SBS, the Seven Network group of companies, the Nine Network group of companies and the Network Ten group of companies.

The Applicants are free-to-air television broadcasters providing services which are derived primarily from content affiliation agreements with the Seven, Nine and Ten networks.  Accordingly, for the majority of programs, the Applicants provide the same levels of television captioning as the Seven, Nine and Ten networks.

The Applicants also provide local news and information programs, and on occasions  unique programs.  These programs are captioned in accordance with the Broadcasting Services Act 1992 (BSA).  Schedule 4, section 38 of the BSA requires broadcasters to provide closed captioning for all prime time programming (6.00pm to 10.30pm) and all news and current affairs outside this period.  The Applicants have complied with and exceeded the requirements under the Broadcasting Services Act 1992.

The combined effect of the content affiliation agreements and the BSA requirements is that television viewers in the Applicants’ respective licence areas receive largely the same levels of captioning as those in the licence areas of the Seven, Nine and Ten networks.
Notwithstanding this, we understand it is the view of the Australian Human Rights Commission that the Applicants are not covered by the Temporary Exemption granted on 13 October 2008.

Application for exemption
The Applicants share the same commitment as the ABC, SBS, Seven Network, Nine Network and Network Ten to building on the significant achievements made to date in terms of television captioning.  The Applicants are willing to make the same commitment to significant increases in captioning levels, which will greatly benefit the deaf and hearing impaired community.
The Applicants support the significant and ongoing increases in captioning levels set down in the Temporary Exemption granted on 13 October 2008.  Similarly, the Applicants support the Government’s review of access to electronic media for the vision and hearing impaired as the best means for reaching a mutually supported outcome on the long-term future of television captioning.  Whilst that review is continuing, the Applicants seek the protection and certainty that a medium-term exemption under the DDA provides.

The terms on which the Applicants seek an exemption are attached.  The terms are the same as those proposed by the Seven Network, Nine Network and Network Ten, but also include the additional conditions applied by the Commission in its 13 October 2008 decision.

ATTACHMENT
PROPOSAL FOR EXEMPTION
The Applicants seek an exemption until 31 December 2011 in relation to captioning of free to air television programming on all of the Applicants’ own services.  The exemption is sought on condition that each of the Applicants implement the following undertakings in relation to its own services:

· All broadcasters to caption programs (other than sport) that commence in prime time until their conclusion.

· The Applicants to continue to caption all new P and C programs.

· Measured at the end of each calendar year of the exemption, the level of captioning on each broadcaster’s primary channel should average at least:

· 75% of programming over the broadcast day (6am to midnight) for the period ending 31 December 2009;

· 80% of programming over the broadcast day (6am to midnight) for the period ending 31 December 2010; and

· 85% of programming over the broadcast day (6am to midnight) for the period ending 31 December 2011.
· Applicants to report on the level of captioning on primary channels (6am to midnight) to the Australian Human Rights Commission at the end of each calendar quarter.  First report to be provided for the period ending 31 March 2009 by the end of April 2009. 
· Applicants to report to the Human Rights and Equal Opportunity Commission by the end of January 2010, 2011 and 2012 on overall progress in implementing this proposal.

· By 30 June 2009, Applicants to report to the Commission on the results of consultation with deafness organisations including Deaf Australia and the Deafness Forum of Australia, on proposals to address issues regarding accuracy of captioning.
· By 30 June 2010 Applicants are to report to the Commission on consultation with deafness organisations including Deaf Australia and the Deafness Forum of Australia, on total captioning hours being achieved, that is, including the period between 12 midnight and 6 am, having regard to any publicly available data, including information published through Media Access Australia, and any further information which may be provided by broadcasters. (This requirement to consult would not involve a requirement to achieve any particular level of captioning between midnight and 6am during the exemption period); 

· By 31 December 2010 Applicants are to report to the Commission on consultation with deafness organisations including Deaf Australia and the Deafness Forum of Australia, on captioning levels being  achieved on secondary channels, having regard to any publicly available data, including information published through Media Access Australia, and any further information which may be provided by broadcasters. (This requirement to consult would not impose a requirement to achieve any particular level of captioning on secondary channels during the exemption period); 

· By 31 December 2010 Applicants to commence consultation with deafness organisations including Deaf Australia and the Deafness Forum of Australia, and the Commission, in order to review possibilities for further increases in captioning at the expiry of the exemption period, and are to report to the Commission on the results of that review by 30 June 2011, 

· Programs do not include advertising, sponsorship or promotional material, or community service announcements.

· Captioned programs include foreign language subtitled programs.

· Hours of programs broadcast exclude foreign language programs exempted by clause 38(7) of Schedule 4 of the Broadcasting Services Act 1992.
· Support by broadcasters for actions seeking to improve the quality of captions.
