SUBMISSIONS REGARDING THE APPLICATION FOR EXEMPTION TO THE DISABILITY STANDARDS FOR ACCESSIBLE TRANSPORT BY THE TAXI COUNCILS OF WESTERN AUSTRALIA AND QUEENSLAND.
Introduction

1. The Disability Discrimination Unit of Western Australia (DDU) based at Sussex Street Community Law Service (SSCLS) wishes to register formal objections to the application by the Taxi Council of Western Australia (TCWA) and the Taxi Council of Queensland (TCQ) made on behalf of their members for exemption from the Disability Standards for Accessible Transport (Transport Standards) pursuant to section 55 of the Disability Discrimination Act 1992 (DDA).

2. These submissions deal generally with the TCQ and Queensland Taxi Booking Companies and more specifically with the TCWA and Taxi Booking Companies(TBC’s)  as less information is available to the DDU regarding the TQC, Queensland TBC’s and Queensland Department of Transport (QDT).
BASIS OF OBJECTIONS
MISLEADING APPLICATION
3. The application is misleading and confusing as the affidavit in support of the application does not derive from a member or representative of the TCQ or the TCWA nor any one of the TBC’s, but the Executive Director of the Australian Taxi Industry Association Ltd Mr. Blair Davis; an association of which the taxi councils are part.

4. The DDU accepts that an application may be made by a person on behalf of other persons, pursuant to section 55 DDA; however, supporting evidence should be obtained from the persons on whose behalf the application is made and not from a third party who is twice removed from the applicants. 
5. The Commission should take into consideration that the majority of the affidavit from Blair Davis if put in evidence in any court of law in Australia would be struck out on the basis of hearsay, argument and supposition.
6. Essentially the application is flawed for the above reasons. The Commission should therefore refuse the application on this basis or at the very least require amendment of the application and require provision of supporting affidavits from those persons. 
GROUNDS ON WHICH THE EXEMPTION IS SOUGHT
7. The DDU submits that the grounds on which the application for exemption is sought are misleading, incorrect or otherwise insufficient to support the application.

8. There are nine grounds put forward on the applicants’ behalf for the seeking of the exemption. Essentially these relate to control by the TBC’s over drivers and owner drivers and control by the TBC’s and control regarding the provision of further taxi’s and Multi Purpose Taxis (MPT) . 

9. As the grounds repeat some of the issues raised, these submissions will deal with the issues of “control” rather than go through each of the individual grounds in the application. The grounds that the exemption is broadly consistent with the Act and is necessary will be dealt with separately. 
10. The DDU accepts the Factors Relevant in determining exemption applications and supporting case law in paragraphs 16-19 inclusive.

Department of Planning and Infra-Structure and Taxi Board 
11. Before discussing in more detail the grounds of the application and the DDU objections to them it may be of benefit to outline the role of the Department of Planning and Infrastructure in Western Australia (DPI WA) and the Taxi Board which has been set up by that department.

12. The DPI WA under the Ministers direction is responsible for the control and regulation of taxis and the taxi industry in WA. The DPI determines whether :_

· plates are issued to drivers in accordance with regulations and codes of conduct 
· to issue infringement notices to individual drivers 
· to refuse renewal of plates and licenses should the department determine that it is not suitable to reissue such plates and licenses in accordance with the regulations.
13. The DPI also runs grant and cadetship schemes for MPT vehicles and runs a MPT plate buy back system to encourage owners and drivers to own and drive MPTs. It is a condition of these schemes that the particular vehicle carries out a minimum of 60 pickups of disabled persons each and every month. Owners/drivers face penalties should this minimum not be reached.  

14. The taxi board of WA is under the direct control of the Minister for Transport and Infrastructure and has been set up to advise the Minister on taxi issues. The board includes as its representatives; 
· Colin Clune (driver, dispatch operator, trainer and supervisor), 
· Greg Wheatley (taxi owner MPT and PPRT),
· Kevin Wigg (General Manage, Black and White Taxis), 
· Maree Alver ( Chair, senior investment advisor, ex customer advocate on the Taxi Customer’s advisory Forum), 
· Philip Redhead (MPT owner/driver), 
· Kevin Foley (Managing Director, Swan Taxis) and Robert Caphorn (local government officer).

Issues of control by the Taxi Companies over drivers and Owner Drivers

Removal of a link in the chain of potential respondents

15. Historically there has been considerable discrimination in the provision of taxi services for disabled persons across Australia. This is the reason why the Transport Standards were brought into effect. This discrimination currently exists.
16. A publication from the DPI WA titled “Talking Taxis” dated June 2006 states under a heading “MPT Wheelchair services”, “MPT wheelchair work through the TDS has decreased across the industry this latest quarter as compared to the same time last year. Compared to the same quarter last year the level of jobs Not Covered has worsened and MPT waiting times have increased.” 
17. The removal of a link in the chain of persons, who could be held responsible for the discrimination in the provision of such services, would effectively, in a substantial number of complaints of discrimination, nullify such complaints. 
18. This is because a disabled person or associate when calling the taxi booking companies for a taxi service whether this be for an MPT or other wise would not be able to ascertain the individual driver who has refused or effectively neglected to provide that service. The DPI and QDT of WA would also be none the wiser as to whom an individual driver was who failed to provide the service. The only persons who would be able to determine this are the TBC and the driver himself. 
19. The TBC cannot therefore be exempted from responsibility otherwise the discrimination in the provision of taxi services to the disabled will continue and would probably increase.
Example of control by Companies over Drivers

20. It is incorrect and even nonsensical to argue that the taxi booking companies could not have control over the taxi drivers in relation to the collection of disabled passengers in a set time for the following reasons. 
21. The Swan TBC in Queensland (Swan Taxis QLD) has recently shown how much practical control it has over taxi drivers. Swan Taxis QLD effectively reported a driver to the Queensland Transport Department for using his own business cards which he handed out to disabled passengers to assist those passengers in booking his services, negating as far as practicable any waiting time. This driver was then prosecuted pursuant to the State of Queensland legislation and fined a substantial amount of money. 
22.  In reverse of this situation, TBC’s if they become aware that drivers are refusing/ neglecting to collect disabled passengers, could therefore report those drivers to the taxi board or relevant department in the relevant State. Indeed the DPI have informed the DDU that the TBC’s in WA are contractually obliged to report drivers who are breaching equal opportunity legislation or taxi regulations. The board/department could then issue an infringement against the driver and if the driver continues in his actions then not re-issue the drivers plates.
23.  The payment of fines and potential loss of employment is arguably a more effective control than any legal control that could be provided to the TBC’s.
24. The TBC’s could rather than seek this application for exemption request that the relevant minister in each state impose certain conditions on drivers which could then increase legal control by the TBC’s to deter discriminatory behaviour.
Global Positioning Systems (GPS’s) 
25. The argument put forward in the application that there are compelling reasons for granting the application as TBC’s are unable to “control the time between the offering of the job to the taxi drivers operating within its network and the actual time the taxi is dispatched and/or arrives at the place where the fare is to be collected” is misleading.

26. The major TBC’s have GPS’s fixed to the owner/driver vehicles and can therefore determine the whereabouts of a particular taxi at any given time. So although a TBC may not directly control or order a taxi driver to collect a fare it can log the fact that the taxi driver has failed to collect the fare and then question the driver as to why. If no reasonable or justifiable response ifs then given the driver could then be reported to the relevant authority. As stated above this is very effective control.

Premier Service.
27. The Swan Taxis TBC in WA is known to have a premier service. This service allows, for a higher fee, a taxi to be booked at a particular time and the TBC guarantees that the taxi will collect the fare at that time. Drivers who fail to collect the fare on time a re penalised under the scheme.
28. If such a “premier system” can run for non accessible taxi’s then how can the TBC’s argue that they have no/insufficient control over drivers of MPT’s and those drivers requested to attend to assist disabled persons. It is nonsensical to argue that the TBC has control in one area relating to drivers response times and not in another. 
APPLICABILITY OF AN EXEMPTION IN CIRCUMSTANCES WHERE TBC’S HAVE NO CONTROL

29. If the Commission accepts that the TBC’s have no control practical or legal over drivers and had complied with regulations and the code of practice then arguably the exemption is not required as there would effectively be no discriminatory behaviour on the part of an individual TBC. 
30. In the case of  Mt Isa Mines Ltd v Marks & Ors (1991) EOC 92-420 which dealt with an application regarding codes and practices for persons engaged in the lead industry and whether the Sex Discrimination Act 1984 (Cth) Justice Davies found that if the applicant Mt Isa Mines had effectively complied with the standards and code of practice determined by the National Occupational Health and safety Commission then this there would be no infringement of the  Sex Discrimination Act and therefore no exemption required.     
Ability to Control the Number of taxis in a given State.
31. It is accepted that the ultimate control of taxis  and MPT’s in a given State is determined by the relevant Minister/Authority and that TBC’s are not directly responsible for determining the number of “plates” issued. However, in WA there are representatives of both major TBC’s, namely Swan Taxi’s and Black and White Taxi’s on the Taxi Board which in turn advises the minister of the taxi industry needs and therefore have indirect input in determining the number of taxis.

GROUNDS THAT THE EXEMPTION IS BROADLY CONSISTENT WITH THE OBJECTS OF DDA AND IS NECESSARY.
Broadly Consistent with the objects of the Act 
32. The DDU disagrees that the exemption sought is broadly consistent with the objects of the DDA. (paragraph 39 of the application) 

33. The DDU agrees that the DDA recognizes the need for a reasonableness test by including the qualification that discrimination be eliminated as far as possible. (Paragraph 40 of the application) 

34. The DDU states that the DDA is sufficient in terms of the reasonableness test and defences contained therein to absolve TBC’s from the actions of others. If TBC’s can truly show the Commission that they are not responsible for discrimination and lack control of the act of discrimination and breach of the standards then the Commission will not proceed with the complaint. There is no need therefore for any exemption. If the Commission finds that a TBC does have control and is responsible in certain circumstances for compliance with the standards then it is fair and reasonable that the TBC face action under the Act- why should they be exempted in these circumstances.
The Exemption is Necessary

35. The DDU submits that there is sufficient certainty about the obligations imposed on TBC’s and all persons responsible for provision of taxi services including the Minister, DPI, QDT owners and that an exemption is not necessary to establish certainty.
36. The DDU submits that each individual case should be left to the Commission and the Courts to determine whether discrimination exists or whether a standard has been breached and that a blanket exemption will allow for discrimination to perpetuate.

37. The TBC’s in matters over which they have absolute responsibility and control do continue to discriminate. An example of this relates to the provision of free phones to call the TBC for a taxi. Such phones are provided for the use of persons who wish to call for a “normal” taxi. If a person requiring an MPT uses these phones then they are categorically told by the operator that they cannot use that phone to call for an MPT and must call the MPT phone number privately- at cost. Also a person requiring an MPT cannot request a driver to request an MPT through the TBC operator and again the person requiring the MPT has to contact the TBC on a separate phone number at cost. Taxi drivers do regularly call through to the TBC operator for “normal” taxi and this is allowed.
38. In one example of which the DDU is aware is as follows. A lady who uses an electronic wheelchair to assist with mobility had fallen from her chair and as well as suffering injury had also broken her mobile phone. She attempted to use a public free phone to call an MPT and even when she advised the operator that she could not contact the MPT number because of the accident she had suffered was nonetheless told that she could not use the free phone to call for an MPT. The lady then had to request assistance from passers by for use of their mobile phones to call the private number. An MPT arrived 4 hours later. 

39. This is a disgraceful example of the treatment of disabled persons by the taxi industry and TBC’s in particular. Granting of a blanket exemption would merely continue to facilitate this type of behaviour and practice. 
DDA AND AUSTRALIAN EOC LEGISLATION RE DISABILITIES 
40. The Disability Discrimination Act 1992 (Cth) (DDA) is in itself a weak piece of legislation and is in the main inefficient and lacking in its protection of persons with disabilities in Australia. It lags far behind its counterparts in other westernised countries, particularly the UK and the USA. 

41. The legislation is complaint based and relies on an individual having the capacity and bravery to take on sometimes large corporations and government departments. There are few penalties that can be lawfully issued against those persons who breach the DDA and indeed no penalties for the act of “unlawful” discrimination or the “unlawful” harassment due to disabilities. Indeed according to established case law, the courts cannot even impose exemplary damages. The word unlawful is placed in the DDA merely for effect as there is no practical significance to its being there, i.e. no penalties or means of enforcing the penalties.
42. There is then a lengthy process to undergo at the HREOC and if conciliation is not then achieved an individual or group of individuals face the formidable Federal Magistrates Court or Federal Court with its old fashioned legalistic procedure and language and such persons are often lost in pleadings, affidavits, motions, interim applications, discovery and striking out of parts of the application on technical legal basis. Often case are not successful merely because an individual does not know or understand the court process. This leaves an individual with the risk of substantial legal costs. The emotional toll on the individual who is faced with struggle in any event on a daily basis is phenomenal.
43. The cases brought against TBC’s are therefore few and far between even though blatant discrimination still exits and occurs daily. The TBC’s can put forward defences already existing under the DDA if appropriate, i.e. Unjustifiable hardship”. The refusal of a blanket exemption is therefore in practical effect not going to inconvenience or otherwise impose penalty on the TBC’s.  The Commission should in the DDU’s submission deal with each case on an individual basis and determine whether discrimination has occurred in a particular instance.  
IN CONCLUSION
44. The DDU has in the past been advised by a very intelligent and inspiring lady that although she had impairment, namely difficulty in using her legs due to post polio syndrome and required use of a wheelchair to assist with mobility, the only reason why she was “disabled” was because society made her so. 
45. Australia is a country that prides itself on giving people a “fair go” this surprisingly does not fully extend to people with disabilities. It is time that Australia gave people with disabilities a “fair go”. It is time that Australia cast out the word “disabled” from its language and changed it to the word “enabled” and then put this into practice. This is not going to be viable if exemptions from already weak legislation are sought and granted rather than solutions found to the provision of “enabling” services.

46. The DDU respectfully requests that the Commission takes into consideration the above submissions and refuses the grant of the application.

.

