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Response to the application by Hoyts, Village, Greater Union and Reading Cinemas to the Australian Human Rights Commission for a temporary exemption from complaints in relation to captioning and audio description

We would like to make the following comments about the application. Our comments are about captioning but we equally support the need for audio description.
1. Expansion of cinema access program

Deaf Australia, along with other organisations, has been involved in lengthy discussions with Hoyts, Village, Greater Union and more recently Reading Cinemas for many years on a number of issues in relation to the provision of captioned films in their cinemas. 

After the inception of captioned films in cinemas in 2001, Deaf Australia was involved for some five or six years with the cinema captioning reference group. Over the years we persistently informed the cinemas of issues that needed addressing, including an increase in the number of venues and screening sessions. This included pointing out that the regions were not being served and even in major cities central CBD venues require patrons to travel long distances while their neighbours can attend a cinema in their own suburb (or the next suburb) – which seriously undermines Deaf and hard of hearing people’s social participation in their local community.  
The cinemas’ persistent excuse for doing nothing (with the exception of the introduction of the DTS system and a few additional cinemas) was that patronage of captioned films was low.  

Because no meaningful progress was being made, in January 2007 Deaf Australia and Deafness Forum agreed to try a different approach and we wrote jointly to the cinemas proposing a review of the situation and a negotiation approach.  We initially proposed that the number of cinemas with captioning access be increased from 10 to 70. In response, the cinemas claimed that they are responsible for only half of the proposed venues; the remaining venues are independently owned. 

These 70 venues were at the time – three years ago – considered to be a reasonable proportion of the overall number of venues in Australia, in comparison with the proportion of accessible venues in comparable countries overseas. However, the cinemas have been so resolutely resistant to making any improvements and negotiations have taken so long to reach the current point that this original number of 70 venues now lags behind the standards set overseas
Over the past three years, Deaf Australia has also represented a number of members who lodged complaints with the Australian Human Rights Commission against their local cinemas. A few of these complaints were successfully negotiated and the cinemas concerned have been included in the current proposed schedule. One was an independently owned cinema. One complaint went to the Federal Court and was then settled out of court by being included in the proposed schedule. 

We are aware that the community is very unhappy with the current situation and that many people are not pleased with the cinemas’ proposal to make such a relatively small increase in the number of accessible venues. We also understand that many people are of the view that we should oppose the exemption application and continue to push for more venues. We share the community’s frustrations and dissatisfaction. 
However, given the cinemas’ long standing resistance to doing anything meaningful to improve the situation – indeed they have actively and resolutely fought our attempts to negotiate a constructive pathway towards equality for Deaf and hard of hearing patrons – we believe that the industry will not voluntarily make improvements unless they are locked into an agreement through a temporary exemption. 
Based on our experience, we also believe that the DDA complaints mechanism is not the most effective way to approach this issue. Despite encouraging, supporting and representing our members to make complaints over the past two to three years, this has had little impact on the situation. It is very slow and time consuming and industry has mostly refused to negotiate, thus forcing our members into a situation where the only option they have is to take their complaint to the Federal Court. We understand the reluctance of our members to take that step. 

Even now, if a member wished to take their complaint to the Federal Court – and we have no guarantee that anyone would be willing to commit to doing this and seeing the process all the way through – it would take two to three years for the complaint to work its way through the system.  In addition, the cinemas could resolve the complaint by settling the matter out of court for that one cinema, while doing nothing about providing access in any other cinemas. Taking this approach would mean that there would be no progress at all for two or three years, and even then the progress made would likely be minimal. 
We also note that despite the ratification of the UN Convention on the Rights of Persons with Disabilities and Federal Government claims of a commitment to social inclusion, the development of a National Arts and Disability Strategy and a proposed National Disability Strategy, the Federal Government has shown no sign whatsoever of doing anything to force the cinema industry to do the right thing. The recently released report on the media access review merely calls for more discussions on the issue and is extremely disappointing – it does nothing for cinema access, only proposing to review the level of access in 2013. This means that Government has clearly shown the cinema industry that they will do nothing about cinema access for at least another 3 years. Deaf Australia will be discussing this with Government and strongly advocating for a change in this approach.
Given all of these factors and the enormous amount of time and energy we have already invested in trying to improve accessible cinema we believe that the current application is a positive step forward. It is not a good proposal but it is a step forward nevertheless – and at this point in time it represents the only way we can be sure that something will improve over the next two and a half years while we continue to work on other strategies to ensure longer term achievement of equitable access for Deaf and hard of hearing people (and people who use audio description).

We would therefore like to support the application for an exemption because it is a step forward in the right direction and we want to see some improvement rather than none. However, we are not able to do this unreservedly because the proposal is so limited and so clearly lacking in so many areas, and because the community we represent is so unhappy with the situation – dissatisfaction that in our view is justified.

If the cinemas are to be granted an exemption we would like that exemption to have strict conditions placed upon it for improvements in various areas as detailed below.  

2. Availability of access features

The application states that the cinemas will continue to use best endeavours to locate and show a wide range of films with both captions and audio description where available. Open captions will continue to be shown at a minimum of three scheduled sessions each week.

Deaf Australia comments:  
a) The cinemas’ previous performance in this area has not been particularly good. There  have been numerous complaints about the lack of variety in the type of captioned films screened and little regard shown for audience demographics, for example a lack of G rated captioned films being shown during school holidays. This needs to be improved.

b) The cinemas need to work with Screen Australia to ensure that all Australian films made accessible via Screen Australia’s captioning policy are included in their accessible programs. 
c) The current schedule of three captioned sessions per week was established in 2001 when captioned films first commenced. It has not been improved upon for 8.5 years despite ongoing complaints over the years. Three screenings per week is no longer acceptable and needs to be significantly improved.

d) The current screening times have also not changed in 8.5 years despite ongoing complaints that they are not suitable for a large number of people. A larger number and range of screening times needs to be offered.
3. Accessible information on film schedules

The application states that the cinemas will work with representatives of disability organisations to ensure the availability of accessible information on captioned and audio described films within 6 months of the granting of the Temporary Exemption.

Deaf Australia comments:  
a) The cinemas have for 8.5 years looked to the community and its representative organisations such as Deaf Australia to provide information to Deaf and hard of hearing movie patrons. While Deaf Australia is happy to assist by including information in our newsletters from time to time, the cinemas need to stop relying on community organisations to do their marketing for them. Cinemas need to accept responsibility for promoting their films and making accessible information available themselves. 

b) One in six Australians are deaf or hard of hearing and would benefit from captioned films. Only a relatively small proportion of this number belongs to a peak organisation like Deaf Australia. The cinemas need to take responsibility for ensuring that information reaches all these people.  

c) The recent accessible cinema program run by independently owned cinemas has demonstrated that the use of localised, targeted marketing can play a key role in cinemas taking ownership of their accessible program and in making a connection with their local audiences.  
d) As well as a coordinated national approach from cinema head offices, each location manager should seek out local groups (seniors, disability, education, language) to promote their movies to them.  A personal approach from the local cinema manager will assist in establishing a link and increase the possibility of attendances from these groups, as opposed to online or standard newspaper advertisements of accessible sessions.  Early establishment of such links will assist the cinema in ironing out any information availability issues by way of feedback from the users.  
e) There has been an ongoing problem with changes in screening times, with many complaints about changes not being accurately and widely publicised. Handling of these complaints has also been left to the local cinema. There is no systemic approach to ensure that published times are adhered to and where changes are unavoidable these changes are accurately and widely publicised. This problem needs to be resolved. 
4. Review

The application states that the cinemas will undertake a review of the cinema access program in consultation with representatives from key stakeholders starting 9 months before the end of the Temporary Exemption.

Deaf Australia comments: 
Discussions about the expansion of accessible cinema have been ongoing for 8.5 years and have covered other issues, not just extra locations.  
Issues that have already been raised in previous negotiations and not addressed in this exemption application should be addressed at this review time, but preferably before then.  

Such issues are: 

a) Changes to session times: 

Consumers have expressed concern over the lack of variety to session times, including the lack of access to cheap day tickets, which more often than not fall on a day outside the accessible schedule. 

b) Marketing and promotion:

The cinemas make reference to working with representatives of disability organisations to ensure the availability of accessible movie information in application point 3.  
Please see our previous comments. 


In addition, the cinemas have previously expressed concern over the lack of attendances, citing this as a reason to delay investing resources to promote captioned screenings. 

Considering that many non-captioned sessions are not well attended, it is absurd for the cinemas to claim lack of attendance at captioned sessions as an excuse for doing nothing.
In any case, attendance numbers should not come into play as the issue is about a fundamental right to equal access.  Accessible sessions should be treated as another service the cinema offers, similar to seniors, babies and carers and other specialist sessions.  Accessible sessions could be tied into the marketing that is done for these specialist sessions, for example seniors often have hearing or vision that has deteriorated; and carers may benefit from the captions when babies are crying. 

Relying on consumer organisations to promote accessible sessions is a case of the cinemas avoiding responsibility for their own programs.  As previously stated, Deaf Australia is happy to provide information about accessible sessions, but we are not an advertising medium.  It should also be noted that many Deaf and hard of hearing people are not members of Deaf Australia or any other organisation – cinemas have a responsibility to promote their programs to the community as a whole, not only to our members. 

c) Inclusion of specific locations:

To some extent, specifically requested locations (i.e., locations that have been subject to formal complaints) have been addressed in this schedule.  However, not all locations that have been the subject of a complaint have been included, and many areas are not included at all, particularly regional areas. 
d) New builds and refurbishments:

There has been no commitment to providing access in new and refurbished cinemas.  By using universal design principles, cinemas should realise that the inclusion of accessible equipment from the start is a more cost effective and efficient method than installing it retrospectively.  Cinemas should be required to develop a Disability Action Plan that ensures that future new builds and refurbishments include caption (and audio) accessibility.
Conclusion
While Deaf Australia is pleased to see this slight increase in the number of accessible venues and is of the view that this slight increase is better than no increase, we are concerned about the number of issues that have not been addressed. If an exemption is to be granted, we would like the cinemas to be directed to address these issues in a timely manner during the exemption period.
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