Reply to the Australian Human Rights Commission by Greater Union, Hoyts, Reading and Village Cinemas 

Subject

Application under section 55 of the Disability Discrimination Act 1992 (DDA) for a Temporary Exemption in relation to the provision of captioning and audio description for cinemas
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2. Summary of issues 
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In regards to your letter dated 22 December 2009 concerning issues raised following the application by Greater Union, Hoyts, Reading and Village Cinemas we have supplied a joint response. We believe this will help the Commission in making a decision on our application as soon as possible for the benefit of all parties involved. 

Our exemption application is grounded in an important principle. We believe that a co-ordinated approach by the four major exhibitors allows for a planned, well targeted and considered roll-out of caption and audio description capability across the country. We believe this approach to the roll-out is preferable to the alternative of resolving these issues on an individual site by site, complaint by complaint basis which is likely to lead to an ad hoc roll out and may result in a less satisfactory geographical spread of theatres that are audio and caption description capable. 

As a group we don’t want to stymie discussion and debate about how best to approach and improve the situation for vision and hearing impaired Australians. To this end, we propose setting up an advisory group made up of appropriate representatives of the vision and hearing impaired communities as well as from the major exhibitors and distributors. We don’t have all the details worked out at this stage, but will endeavour to have some framework and terms of reference to work to as soon as possible after the exemption is granted.

We have looked closely at the 18 questions raised in your letter and have answered them as one combined voice. Before going into the detail, we believe it pertinent to address what we believe to be a number of misunderstandings and confusion surrounding the rationale behind our submission.

Firstly, we want to put it on record that the four major exhibitors are committed to improving the situation for vision and hearing impaired Australians. Although our progress has been seen by many to be slow, there are now 12 cinemas hearing impaired capable and in the next 2 ½ years we will nearly treble that number to 35 and these cinemas will be vision impaired capable as well.

The cost of the upgrade over the next 2 ½ years is estimated to be more than $500,000. This is about five times what the four major exhibitors have so far spent in upgrades for the hearing impaired.

It is no secret that the cinema industry is under pressure to maintain market share with consumers buying home theatre or large-screen televisions at a rapidly growing rate and an increase in content being downloaded online, both legally and illegally. Figures from the Intellectual Property Awareness Foundation estimate the cost of piracy to the Australian film industry to be $233 million annually. Globally the Motion Picture Association puts the losses on filmed entertainment worldwide as a result of piracy at US$18.2 billion.
Cinemas need to remain profitable to remain in business. We are not trying to abrogate our responsibilities. We have a roll out plan which was itemised in our exemption application. We have applied for an exemption because it will enable us to concentrate our resources into the roll-out of the program to increase the number of sites to 35. We believe this will have a major impact on the ability of hearing and vision impaired Australians to attend the movies. Dealing with claimants on a case-by-case basis diverts our resources and leads to an ad hoc and unplanned roll-out. We believe the exemption is a better outcome for all parties.

Two points that need to be made from the beginning:

· We don’t represent the entire cinema community.  The Australian exhibition community consists of 493 locations. The applicants (Village Cinemas, Greater Union, Hoyts and Reading) own or operate 125 cinema complexes thus representing about 25% of all cinema complexes in Australia.

· We are only part of the solution. As an exhibitor, the cinemas are there to provide a safe and engaging venue to show a movie. The two biggest players are the producer/studio, which raises capital, makes the film and retains ownership and intellectual property rights in the film. The other is the distributor, who is responsible for marketing, advertising and distributing the film in a given country or territory. The distributor also determines where and when the film is shown, the release date and location.

Over the past two years, we have held discussions with the Deafness Forum of Australia and Australian Association of the Deaf in respect to the expansion of the program. The applicants’ purpose was to facilitate this expansion so as to achieve the greatest possible coverage of Australia within the limitations of where we operate cinemas. This was on the back of an 18 month discussion to combine the concerns all the parties had and to begin the expansion program. 

In August 2009, the applicants agreed to include in their plan to rollout and retrofit facilities to provide audio description capabilities to the same screens that show captioned movies. It is important to note that the systems are intrinsic and use the same supplied disc to provide either the captioning or audio description. 

Since we first began showing captioned films, the applicants have maintained a consistent and regimented policy to screen sessions at the same time frames each week; being Friday evening, Sunday afternoon and Wednesday morning. These were carefully chosen to meet the different demographics of those who may seek to take advantage of this service. The Friday and Sunday times correspond to the peak trading periods for the applicants and the Wednesday time gave a prominent alternative for a mid-week session.  This consistency endeavoured to enable customers to be able to plan their lives around the known options, weeks in advance from any other sessions playing. Also, the coordinated approach meant that if persons were travelling beyond their regular cinema(s) that consistency would also be maintained. This is one of the fundamental approaches the applicants will continue to adopt even with the planned rollout.
According to MPDAA, there were 346 films released theatrically in Australia in 2009. Of these, 95 had captioning, with only 59 having both caption and audio description. As a comparison, in the United States, 114 captioned films were released and 65 were able to deliver both caption and audio description.

The decision about which films have captions and audio description and which don’t is made by the producers/studios and the distributors – not by us. This highlights the next item - being supply of content.
In Australia, all films are released through a number of organisations known as “film distributors”. These distributors hold exclusive rights for the film at all times, including when screening any session in any cinema. The distributors are either private companies or subsidiaries of Hollywood studios. They are solely responsible for the promotion and marketing of their titles to the public, and also the supply of the DTS discs needed for playback of OC and AD. 

The applicants have the means to advertise all session screening times and do denote OC sessions on their respective websites and directory panels but they must rely on the distributors for all content for films released, including whether or not films have the additional OC/AD option. What is also not commonly understood is that often a film released in the US can have a slightly adjusted version for the international market and while that film has the option for OC/AD in the US it does not automatically apply to the version offered internationally. 

The distributors also date the release of their films and the release pattern across all cinemas. As we, the exhibitors, are the face of cinema to the general public, it is often misunderstood that we are the controlling entity in regards to the content that is shown and not the distributors.

We have seen a glimpse of the future with the recent introduction of digital 3D cinema and industry-wide digital technology is on the horizon. At present, our understanding of what impact this is going to have on the cinema landscape is difficult to gauge.  Nevertheless, the intent is that there should be an immense improvement in the quality and reliability of the content exhibited, but may raise some challenges when dealing with OC/AD options. At present, films screened on 35mm film stock, where recordings are embedded directly on the film stock, will not be the same for digital released titles. This will affect the ability of playback for OC/AD.  

The applicants are in the process of investigating what these implications are and what new technologies are available during the transition. While it will take a number of years for the transition, the good news is that the transition has already begun. 

In our application, we have asked for the length of the exemption to bring information to the table at the time of review. This proactive approach will then enable a better framework to go forward. Initiatives brought upon by the applicants are in the interests of improving the facilities for the community at large and while we cannot address other exhibitors or the distributors and filmmakers, we hope that they can be adopted across the entire value chain.

The Commission has provided exemptions in the entertainment industry in the past.

On 12 May 2003, the Commission granted a temporary exemption under the DDA to free-to-air television broadcasters (ABC, SBS, Network Seven, Network Nine, Network Ten) provided captioning increases to 70% of programs between 6 am–midnight by the end of 2007. 

On 27 August 2008 the Commission granted broadcasters a 12-month temporary exemption from the DDA, so far as it relates to the captioning of television programming by the broadcasters.

On 13 October 2008, the Commission granted the free-to-air broadcasters an exemption based on the application received and submissions provided by individuals and organisations. Broadcasters are required to caption 85% of broadcast content by 31 December 2011. 

In June 2004, the Commission granted the Australian Subscription Television and Radio Association members a five year exemption from complaint under the DDA, subject to various conditions.

To reiterate, the four major cinema groups are committed to improving the situation for vision and hearing impaired Australians. There are some hurdles but as a collective group we are doing our best to help improve the situation. As previously stated, we believe that a collective approach supported by a temporary exemption, allows for a planned, well targeted and considered roll-out and is in the best interests of all parties involved. 

Outlined below are our collective responses to the specific questions raised by the Commission.

1. There are several issues to address here. 


Firstly, we would like to reiterate that we have applied for the exemption to concentrate on providing a better service in the long term. Dealing with claimants on a site-by-site and case-by-case basis leads to an ad hoc and uncoordinated rollout. 


The second point is demand. The number of screens equipped for open caption films has risen from 8 to 12 since 2001. Under the proposal put forward by the four cinema groups, the number will rise to 35 within 2 ½ years.  This is despite the average attendance for open caption films across the four cinema groups being poor. As an example, in a 20-week period started 27 August 2009 the average admissions at Village Cinemas were 12 per open caption session.

There has been some criticism of open caption session times but two of the three sessions per week are in peak time (Fridays at 6.30pm and Sunday at 3.30pm). The time does not appear to have much of an impact on attendance.

This, perhaps, is one of the first issues that the advisory group we have proposed can look into further and report back with some recommendations. 

Thirdly, the comparison with what is happening elsewhere in the world does not compare an apple with an apple. 

The UK cinema industry receives funding from the UK Film Council through the National Lottery. The Cinema Access Program (launched in 2003) provided £350,000 to help cinemas purchase subtitling and audio-description technologies. The program also provided funds to yourlocalcinema.com, the UK film listings website of choice for film-goers with sensory impairments. The Film Print Provision provides ongoing funding that helps distributors produce fully accessible film prints.

Limited funding has been provided by the Australian Government. On 4 May 2009 $350,000 was provided in a one-off commitment to improve cinema accessibility for older Australians. The funding was allocated to independent cinemas in rural, regional and suburban areas. New accessible screens became operational in the second half of 2009. No funding was made to the four major cinema groups.

The Australian Government’s discussion report released in 2009 called Access to Electronic Media for the Hearing and Vision Impaired: Approaches for Consideration says it is “considering conducting a review of captioning and audio description on electronic media in Australia in 2013. This review will consider captioning and audio description in cinemas.’’

From 1 July 2007, all Australian feature movies financed by Screen Australia must be captioned.  This is part of Screen Australia’s funding agreements for feature films with funding agreement guidelines reviewed yearly.

2. Within 2 ½ years we have committed to increasing the number of screens from 12 to 35. We don’t intend to back down from this commitment. Hopefully from a business perspective it will be a case of “build it and they will come’’. 
In formulating our roll-out plan we have sought to select theatres that will have the greatest impact and provide the greatest geographic spread across the country. The advisory group will play an important role in providing feedback to us if there is a site we have missed that has a compelling case.

The four cinema groups are committed to review the effect this expansion has on the community and impact to the business. Our commitment to review the program 9 months before the end of the temporary exemption period is clearly spelt out in our exemption application.  In addition, during the course of the roll-out we will take on board the suggestions from the advisory group regarding what the next stages should be and what possible improvements can be made. These could vary from adding more screens, reviewing available technology options, lobbying government to assist with funding or passing through information that can better inform their members of the facilities available.

There will be individuals who have their own circumstances and for whom this won’t be the best solution. But we have joined together to provide a collective response and to facilitate a coordinated roll-out, with the intention that this provides the best results to as many vision and hearing impaired Australians as possible.

3. If there is progress being made, why does this cinema collective need an exemption?  As mentioned previously, addressing individual complaints on a case-by-case and site-by-site basis leads to an ad hoc and un-coordinated roll-out and it is also a very time-consuming process for the Commission, the complainant and for the exhibitors and it also takes time away from diverting our resources into improving the situation. 
Additionally, we also believe that working as a collective to achieve a nationwide planned roll-out with the broadest possible geographic spread is a much better approach and will provide customers with a better outcome. While individually we are competitors, consumers should be comforted by the fact that the four biggest companies in the industry are heading in the same direction. We are not all in the same locations so the spread of services to the sight and hearing impaired will be improved.

4. The cinema business is under considerable pressure to remain competitive at a time when home theatre and large-screen television sales are at record levels and record low prices and the continued growth of gaming and the internet. 

Our investment in digital and 3D technology is based on the fact we need to stay competitive in a market where a lot of outside forces are trying to lure away our customers. If we don’t make a profit out of investments such as digital and 3D there is no way we could afford to investment in other technologies such as those to help cinema experience for those with a disability.

Digital and 3D technology has given cinemas a renewed lease of life. There is an increased supply from the studios of 3D productions and demand is (and audiences) are growing.

Our ongoing investment in this technology will be based on our expected return on investment. 

We do not fully understand at this very early stage what new technology can do to improve the facilities available in relation to the application, but the exemption will enable us to explore and hopefully obtain that understanding.

The cost of the open caption and audio description upgrade covered by our proposed roll-out over the next 2 ½ years is estimated to be more than $500,000. This is a significant investment and represents an increase of about five times what the cinemas have so far spent in upgrades for the hearing impaired.

5. Our action does not mean we will cut off all discussions with disability groups. In fact we encourage a two-way dialogue. We need to reach some common ground. Yes we need to take into account the business issues, but we also know that we are not the experts in this field and will rely on input to ensure we get the best possible solutions – not only in the short term but long term.
Additionally, if the current audience attendance at the 12 caption enable theatres is low and there are plans to increase that number by 200%, it would not be prudent for us to look too far ahead. As each theatre is converted we will watch with interest attendance by the disability community. We noted that a number of the submissions made to the Commission referred to statistics regarding the number of Australians with a hearing issue in support of arguments as to why the cinema chains should be doing more. Hopefully some of these people begin to attend the sessions put on specifically for them. This needs to be a two-way street.

As individual organisations, we have met various groups in the disability community over many years.

We are hopeful that our proposed advisory group can also become involved in these important discussions and provide suggestions regarding mapping out future possible areas to improve accessibility. 

6. The primary role of the cinema exhibition companies is to provide a state-of-the-art, safe and comfortable venue in which to screen films for the public. We also have a role in advertising the session times in newspapers and on our websites.
Film distributors have the key responsibility of promoting and marketing the films. They have the licence to launch, release and market their film product under strict producer/studio guidelines.

Cinema promotions take place on an irregular basis whereby cinemas will promote particular services or cinema offerings to encourage consumers to attend their cinema chain, for example, Village advertising Gold Class or Hoyts promoting IMAX®. This activity is in addition to the marketing of a specific film that is performed by the distributor.

There are also third parties which promote film session times such as www.yourlocalcinema.com.au
If disability organisations are able to promote the films and session times they should do so.

In regards to the number of Australians who are hard of hearing. According to data from the Australian Bureau of Statistics, about 2.67 million Australians — one in every eight people — have some form of hearing loss.

Of these, about 9% (about 2 million people) are aged 70 or older.  These are not high cinema goers. 

7. The current open caption standard session times enable consistency and certainty from a patron point of view. Two of those sessions – the Friday 6.30pm and Sundays at 3.30pm are considered peak times.
Again, this is an area where the advisory group may be able to explore further and come up with possible recommendations. 

8. The cinema group has agreed to put 10 headsets in the first three sites that will be converted. As the rollout will cover several years, we will review the number of headsets required on an ongoing basis based on demand and adjust up or down as necessary.

9. The major cinema chains need to remain at the cutting edge of technology. Research into available solutions for hearing and visually impaired patrons is ongoing and in fact this will form part of an upcoming US trip to be undertaken by senior technical representatives at Village Cinemas. This will include future captioning options.
Additionally, the introduction of digital cinema will provide an opportunity to look at other options that may become available. 

10.  Audio descriptor sessions require the appropriate processor and infrared emitters to be installed, but the exhibitor also requires access to appropriate content discs. Not all new titles have these discs supplied to the exhibitor. As previously mentioned, the content is supplied by the distributors. 

Of the 95 captioned films released to the four major cinema groups in 2009, only 59 had both caption and description capability. Of the 95 releases, only 15 would be regarded as suitable for families. Of those, 11 had both caption and description capability.


By March 26 this year, there will have been 22 captioned releases available. Only eight will have both caption and description capability. Only three family films have been released so far, with two of them having both caption and audio description capability.

11.  Anecdotal evidence of the Closed Captioning system has shown the units create a number of additional issues for the patrons. These include the size and weight of the individual units, the small size of the font and how long the script appears on screen. 


Beyond these, the most common complaint appears to be the difficultly in trying to watch both the caption screen and the cinema screen at the same time, often meaning the viewer misses sections of the movie. 


Our experience indicates that most hearing impaired patrons appear to prefer the current Open Caption technology.


In regards to Rear Window technology, this is generally not a practicable solution in Australia because of the tiered and theatre-style seating of most of the cinemas. Rear Window technology tends to be an expensive option and can usually only be viewed by people in certain seats, often the back row. As mentioned previously, cinema representatives will be soon travelling to the US to see what is being used to best effect overseas.

12.  We would love to show more captioned G and PG rated movies during the school holidays but are hamstrung by what the distributors send us.  The Australian film distribution body is the Motion Picture Distributors Association of Australia. The MPDAA is responsible for securing all available captioned discs from the US. We seek to provide the best variety of popular titles from what is provided to us. If family titles become available in school holidays, we always ensure to have it on the caption program but that often becomes a timing issue. 

Attendance levels at the G and PG rated open captioned films we currently show are poor. For the screening of A Christmas Carol there were 266 admissions across 12 theatres. With a total of 36 show times the average cinema attendance was seven per show. Cloudy With A Chance Of Meatballs resulted in 631 admissions – better, but still only an average of 17 admissions per show. 

Other recent children’s films shown in open caption have been Percy Jackson & The Lightning Thief and Alvin and the Chipmunks – The Squeakquel. Soon there will be Alice In Wonderland. 

Through the MPDAA, the cinemas have asked all the major distributors what technology they intend to introduce/use in the future. There is no use the cinema operators spending thousands of dollars on a technology if it is going to be useless because of the delivery of digital technology. We need to know what the next step is so we can plan accordingly.

We have also raised several issues with the distributors and commit to continuing to have dialogue with them.

13.  From 1 July 2007 all Australian feature movies financed by Screen Australia must be captioned.  This is part of Screen Australia's funding agreements for feature films. 

14.  The 23 theatres selected to be upgraded so they are capable of delivering captions and provide audio description capability were chosen to reach the greatest coverage. 
The issue about upgrading as cinemas are refurbished is a difficult one. The cinemas undergo regular maintenance, for example, replacing of carpet or replacing selected seats. Would this be regarded as a refurbishment?

For new cinemas, the regulations are already in place to install audio loop technology. The biggest question to be answered here is if a new cinema is located close to an existing one that already has open captioning and audio description, do we really want another one in the same area or should the funds be diverted to a cinema in a location that has a greater need?

15.  This seems like an ideal issue for the advisory group to look into, obtain further information about and then report back its findings.

16.  Where cinemas already have the DTS system installed, we would only be required to purchase an additional infrared emitter (LED panel mounted in the cinema that receives a signal from the DTS processor and sends out an infra-red signal to the headset in the auditorium) and additional headsets.  The headsets we have already committed to.

17.  Our intention is that the exemption would cover all cinemas within the four major exhibitor groups. This includes all cinemas owned or operated by affiliate companies and those partially owned by the 4 major exhibitors. For example, in the case of Greater Union the exemption would include all its cinemas that are branded Greater Union, Event Cinemas or Birch, Carroll and Coyle.

As previously outlined, the group of four represent about 25% of all the cinemas in the country.

18.  While the cinema complexes will install the relevant technology they have no control over the two primary elements – the technology itself and the actual content of the films – which includes the content of the captioning and the audio description. The content is entirely controlled by the studios/producers. The cinemas can only put on what is created by the studios/producers and distributed to cinemas by the distributors.  
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