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SUBMISSION TO AUSTRALIAN HUMAN RIGHTS COMMISSION

APPLICATION FOR EXEMPTION BY CINEMAS

ARTS ACCESS VICTORIA AND THE OTHER FILM FESTIVAL

To the Commissioner

Arts Access Victoria and the Other Film Festival are pleased to have the opportunity to provide a submission on the application for exemption by Village, Hoyts, Greater Union and Reading Cinemas. In forming this response, we reflect the views of Arts Access Victoria’s 700 members and the 3000 patrons of the Other Film Festival.

Overview

Arts Access Victoria

Arts Access Victoria is the state’s leading arts and disability organisation and has 35 years experience managing community cultural development projects across metropolitan Melbourne, regional centres and remote areas of Victoria. As well as this, Arts Access Victoria has developed an Access Program, which advocates for the participation of people with disabilities as audiences to arts and entertainment venues.  Much of our work in this area is in response to our members’ needs to have equal access to cinema as well as the performing arts, museums and galleries. Our organisation actively pursues an agenda of innovative practice for inclusion and participation and has been able to achieve this through our engagement with audiences for The Other Film Festival since 2004.

The Other Film Festival

In 2010, Arts Access Victoria will present the fourth Other Film Festival, Australia’s only disability film festival. The festival is known nationally and internationally for its commitment to outstanding cinema concerned with the experience of disability. It is equally recognised for exemplary and innovative access to the immersive experience of cinema. Unlike most film festivals, this is a festival with national relevance. While the cinema may be one of our most popular entertainment spaces, it remains one of the least accessible. The Other Film Festival delivers universal, innovative and practical access to the pleasures of cinema. 

Arts Access Victoria and The Other Film Festival oppose the granting of an exemption on the following grounds:

1. The application does not offer to deliver a significant increase in the provision of cinema accessibility for people with sensory impairments

2. The proposed exemption will have a significant negative impact on people with a disability who will not be able to exercise their rights to complain under the DDA

3. The application is out of step with international best practice

4. The application fails to address the demographic changes in our population
5. The application is out of step with community expectations

6. The application is out of step with similar developments in media access

7. The application deviates from significant developments in public policy in regards to the rights of people with a disability

We set out arguments in support of the above on the following pages.

1. The application does not offer to deliver a significant increase in the provision of cinema accessibility for people with sensory impairments

Currently, more than 99% of the screenings offered at the cinemas operated by the four applicants are inaccessible to people with vision impairments, who are blind, who are hard of hearing or Deaf (people with sensory impairments). If the application for exemption is granted and the three screenings per week at 35 cinemas is successfully delivered, there will still be more than 99% of screenings that will remain inaccessible. In our view, this does not constitute progression towards equal access for people with a disability.

Indeed, the application does not demonstrate how the proposed roll out is part of a larger plan towards 100% accessibility. At this rate of rollout it will take more than1000 years to achieve the stated goal of the DDA legislation, which is that ALL people have the right to equal access to goods and services.
We are particularly concerned with the suggestion that inaccessible screenings will continue to be shown at screens that have been retro-fitted with the technology for captioning and audio description. What is the basis for denying consumers the right to attend accessible screenings at these screens? If it is an assumption that access technology has a negative impact on attendance rates, what is the independent evidence basis for this assumption? In our view, this further compounds the experience of discrimination that is reported by consumers with a disability. 

Further, we are disappointed that the application does not reflect a commitment to exploring existing, new and emerging access technologies as part of a comprehensive plan towards increased access provision. Note the submission from Cathy Clarke who claims that cinema operators initially made a commitment to explore alternative access delivery systems. There is not mention of this in the application.

2. The proposed exemption will have a significant negative impact on people with a disability who will not be able to exercise their rights to complain under the DDA

Should this application be approved, millions of Australians stand to lose their rights to complain about disability discrimination by these exhibitors. We believe that to remove this fundamental right of citizenship for some of Australia’s most vulnerable and marginalised citizens, requires a development which is commensurate with the loss experienced. We do not believe that the progression towards accessibility offered in the application is commensurate with the removal of rights for a period of two and a half years.

Should this application be approved, it may create a precedent that suggests that providing less than 1% accessibility in the delivery of goods and services is sufficient to justify the withdrawal of rights to complain to the HRC for a period of 2&1/2 years. 

There are millions of Australians who experience a sensory impairment of some kind. During this period of two and a half years, there will be approximately 5 million screenings
 at the cinemas operated by the applicants that will be inaccessible to these Australians. As the many respondents to the call for submissions have written, the costs of social exclusion are high. 

Cinema is the single most popular form of entertainment and an exclusion from participating in this severely affects individuals, their families and partners. Not only are these cinema patrons denied the opportunity to enjoy Australia’s cinemas, they are denied the opportunity to experience the social benefits that everybody else has through participation in popular culture. 
The exclusion of people a disability in this context is evidenced by Australian Bureau of Statistics research, which finds that in a twelve-month period 43% of people with disabilities, and 34% of older people (aged over 60), reported attending the cinema compared with 65% of all Australians aged 15 years and over. See:
http://www.culturaldata.gov.au/publications/statistics_working_group/cultural_participation/cultural_participation_by_persons_with_a_disability_and_older_persons,_2003
3. The application is out of step with international best practice

In mid-2007 the USA had over 830 accessible cinemas, representing about 15% of locations and an accessible cinema for every 357,000 people.  The UK had over 250 cinemas, representing nearly 38% of locations and an accessible cinema for every 243,000 people.  Our members and patrons often relay to us international developments in access technologies. The community is keenly aware of the discrepancy in access provision between Australia and other countries. 

4. The application fails to address the demographic changes in our population
We refer particularly to the growing number of older Australians with hearing loss. With hearing loss expected to rise to 1 in 4 by 2050, this is an issue that impacts a growing portion of the Australian population. The rate of rollout of accessibility in these cinema chains will clearly fall behind the increased rate of need.

5. The application is out of step with community expectations

It is clear from the significant numbers of objections submitted to the Commission that there is overwhelming public sentiment against the application. This is consistent with community views expressed to Arts Access Victoria through its forums and consultations regarding cinema access, most recently in the Cinema Futura Forum. A report on the Cinema Futura Forum is available at www.artsaccess.com.au We have attached it to this submission for your further reference.

Through our extensive community consultations, we have identified the following themes: 

i. The community expects to be able to have an accessible cinema experience at a cinema in reasonable proximity to their place of residence.

ii. The community expects a greater number of accessible screenings.

iii. The community expects an improved choice of session times.

iv. The community expects to be able to see the same range of films as people without sensory impairments.

We are concerned that there has been inadequate community consultation on this issue, as reported by a range of stakeholders to AAV and to the Commission itself. We commend the efforts of the consumer representative organisations to gauge consumer views, but do not believe that the level of response generated through these mechanisms necessarily reflects broader community sentiment.

The application provides no details about the process of consultation, which organisations were involved, how many individuals were consulted and what were their responses. Given that consumers stand to lose significant civil rights through the granting of the exemption, we believe that further consultation with community groups and individuals is warranted.

We are concerned that the decision of the AHRC to reduce the usual six-week period calling for submissions to four weeks further limits the opportunity for community consultation, particularly for those consumers whose first language is not English.

We are not aware of any consultation or research with cinema-goers without sensory impairments regarding whether Open Captions would affect their cinema-going preferences. It appears that prejudicial assumptions about the impact of Open Captions may be the basis of some of the proposed initiatives. We believe this should be tested through independent empirical research. We believe there is a need to establish an evidence basis to assist with objective decision-making regarding the implementation of open captions. 

6. The application is out of step with similar developments in media access

We believe this application is inconsistent with like developments in media access. In particular, we refer to levels of captioning required of regional television broadcasters in a recent decision to grant an exemption. In this instance, a projected increase from 40% to 85% renders the application for exemption consistent with the objectives of the Disability Discrimination Act. 

We pose the question, how is the small progression anticipated in the cinema application consistent with the objectives of the DDA? At present, less than 1% of screenings are accessible to people with hearing or vision impairments. At the end of the exemption period, less than 1% of screenings will be accessible.

7. The application deviates from significant developments in public policy in regards to the rights of people with a disability

The Rudd government has demonstrated its commitment to addressing the needs and aspirations of people with a disability with a number of significant developments. These include:

1. The United Nations Convention on the Rights of Persons with Disabilities
Article 30 - Participation in cultural life, recreation, leisure and sport

States Parties recognize the right of persons with disabilities to take part on an equal basis with others in cultural life, and shall take all appropriate measures to ensure that persons with disabilities 

a. Enjoy access to cultural materials in accessible formats 

b. Enjoy access to television programmes, films, theatre and other cultural activities, in accessible formats; 
c. Enjoy access to places for cultural performances or services, such as theatres, museums, cinemas, libraries and tourism services, and, as far as possible,
d. enjoy access to monuments and sites of national cultural importance.  
2. The National Arts and Disability Strategy.

A key element of the Rudd Government’s National Arts and Disability Strategy is to:

9. Film, television and broadcast industry
Explore opportunities to enhance accessibility and inclusive practices in the film, television and broadcast industry. This may include programs in Auslan and efforts to increase captioning and audio-description services, particularly for government funded films, and promoting international best practice models which support casting artists with a disability 

Priority projects, Focus area 4. Strategic development, NADS
http://www.cmc.gov.au/publications/national_arts_and_disability_strategy)

3. The National People With Disabilities and Carer Council believes the strategic priorities of the Rudd Government’s National Disability Strategy should include “increasing the social, economic and cultural participation of people with disabilities and their families, friends and carers”. See: http://www.fahcsia.gov.au/sa/disability/pubs/policy/community_consult/Pages/executive_summary.aspx
4. The request for exemption at odds with the intent of the Federal government’s Media Access Discussion Report which is currently inviting submissions on potential improvements to audio description and captioning levels in Australia for free-to-air and subscription television, DVDs, films in cinemas and audio-visual content on the internet. See: http://www.dbcde.gov.au/television/television_captioning/television_captioning_discussion_paper/media_access_discussion_report 

These initiatives have developed as a result of the tireless lobbying by the disability sector on the rights of people with a disability to equal participation in community life. We ask the question, is the application consistent with the values that underpin these initiatives? In our view, the rate of progression of accessible cinema anticipated through this application is minute, and may result in the diminishing of the impact of these initiatives by setting such low standards for progress. 

Our Proposal

In representing the views of Arts Access Victoria and the Other Film Festival stakeholders, we submit that any application for exemption should:

· ensure all sessions at screens with access technology are audio described  and screen with open-captions

· include a public consultation program

· ensure independent research is commissioned into the impact of open captions on audiences

· include a roadmap of rollout of accessible screenings

· ensure that accessibility information is readily available on applicants websites

· commence testing of existing, new and emerging technologies such as Rear Window Captioning 

· commit to making each cinema fully accessible as each DTS system is installed 

Arts Access Victoria and the Other Film Festival

� This figure is calculated by multiplying 40,000 weekly screenings by 52 weeks and by 2.5 years.
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