SUBMISSION ON BEHALF OF AIRCRAFT OWNERS AND PILOTS ASSOCIATION (AOPA) AND AUSTRALIAN WOMEN PILOTS ASSOCIATION (AWPA)
In the matter of:
AUSTRALIA HUMAN RIGHTS & EQUAL OPPORTUNITY COMMISSION

NOTICE OF INQUIRY: APPLICATION FOR EXEMPTION UNDER DISABILITY DISCRIMINATION ACT SECTION 55 AND SEX DISCRIMINATION ACT SECTION 44: CIVIL AVIATION MEDICAL STANDARDS – CIVIL AVIATION SAFETY AUTHORITY (CASA).
1.
OVERVIEW:
It is submitted that the application for exemption ought not succeed for the following reasons:

a. The bases upon which it is based are fundamentally flawed;

b. It is anathema to the concept of protection of fundamental human rights to grant a “temporary” exemption for five years (or at all) for exemption from human rights legislation, so as to enable the applicant (the Civil Aviation Safety Authority, referred to as the CASA) time within which to attempt to persuade the parliament to amend the existing legislation (Civil Aviation Act) to exclude the human rights legislation;

c. The application, and proposed regulations, would have the combined effect of reversing the onus of proof from the authority seeking to discriminate, to the person against whom the discriminatory conduct has been directed.

2.
EXCEPTIONAL NATURE OF EXEMPTION SOUGHT:

The purpose of the relevant anti-discrimination is clear.  CASA (and/or its departmental predecessors) has been subject to the operation of the SDA, in respect of the present Civil Aviation Regulations (CAR’s) since 1988,  and to the operation of the DDA in respect of the same regulations, since 1992.  
The CASA (and former authorities differently named and constituted) has therefore had, respectively, fourteen years and ten years to take steps to have the CAA amended in order to protect it from suits brought pursuant to the human rights legislation.  The CASA now and proposes further regulatory frameworks which it is concerned  may offend the human rights legislation.  The proposed regulations have been extant for more than four years, and contain some provisions which mirror those in the existing regulations.  

The CASA alleges that it has “initiated action” to have the relevant section of the CAA amended so as to enable it to make the proposed regulations with impunity, so far as the human rights legislation is concerned.  The submission made is vague in the extreme.  No information is provided as to what steps have been taken, when they have been taken, what stage the action has reached, and importantly, when the debate is likely to occur.  Indeed, the applicant merely submits that it “cannot..say what the time frame is for this amendment to be enacted.”  The application appears to be brought for the purpose of buying an indefinite period of time within which to persuade parliament to enact legislation which would prevail over the human rights legislation.
The CASA says further, that the “making of the amendment regulations for Part 67 of CAR 1998 is imminent”.  The proposed regulations are currently subject to industry consultation through the medium of  Notice of Proposed Rule Making publications which have been distributed throughout the aviation industry.  The statement contained in the application to the effect that the making of the proposed Part 67 is “imminent”  appears to be based on the premise that the industry consultation is irrelevant, or that it is finalised, or that industry has not been invited to make submissions in respect of this Part.  The submission also infers that the making of the regulation will be automatic upon its completion and that disallowance is not contemplated.  There is no evidence contained in the CASA application which would permit a finding that any of the above matters have been addressed.

It is submitted that the CASA application contains insufficient evidence upon which any finding could be made that it comes within the requirement that it be exceptional:  the CASA has not included any material which would clearly justify such an exemption.

3.
CONSISTENCY WITH THE OBJECTS OF THE DDA AND SDA:

The application is not consistent with the objects of the relevant human rights legislation.  The effect of the proposed legislation and exemption will be to promote, rather than eliminate, discrimination, in circumstances where the affected person must have the financial and emotional resources to challenge the discriminatory act which has been carried out without regard to the individual circumstances of that affected person.  A statutorily-imposed right to discriminate should only be permitted in the most extreme circumstances, and where no other course is possible.  This is not the case in the present application, and it is submitted that there has been presented no evidence of such a nature as would permit a finding that the CASA would be  compelled to do the proposed discriminatory acts for the purposes of aviation safety or consistency with other States.
The legislation seeks to eliminate discrimination where possible.  The exemption sought seeks to permit mandatory discrimination with impunity against redress by the affected person. 
4.
TRANSITIONAL NATURE OF THE PROTECTION SOUGHT:

The CASA does not seek the exemption in order that it be given an opportunity to right a discriminatory wrong.  Quite the contrary.  It seeks the exemption in order that it be protected against clearly discriminatory legislation, both current and proposed.

The application seeks a five year period within which to attempt to have changes made by the parliament to the CAA.  In  circumstances where the existing regulations have been extant for fourteen years, and the proposed changes mooted for more than four years, it is submitted that the applicant, and/or its predecessors, has had a significant period of time within which to bring its concerns to the parliament for discussion and debate.  The SDA was enacted in 1984, and the DDA in 1992.  The applicant has presented no evidence, nor explanation, for not having taken any such steps during this extensive period.  Further, a period of five years is sought.  No evidence whatsoever is presented by the applicant to support such an extensive period of exemption.  No information has been submitted as to the status of any parliamentary action.
5. INHERENT REQUIREMENTS:

The applicant has the existing protection of  the provisions of the DDA insofar as the “inherent requirements” of a job or occupation.  The DDA provides protection on the basis of a “genuine occupational qualification”.  These matters must be proved by the person seeking to discriminate.  The CASA exemption application appears to seek blanket approval without the need for examination on a merit basis.

The application also appears to be seeking to have commercial and airline pilots subject to the same requirements, in some cases, as private pilots.  Historically, the standards have differed, both in Australia and elsewhere in the aviation world community.  There has been no evidence presented to justify this apparent shift in philosophy.  Commercial Pilots (CPL holders) are subjected to different training and examination standards from Airline Pilots (ATPL holders), and Private Pilots (PPL holders) are yet again subjected to different (less rigorous) training, examination, and currency requirements.  The standards are different in all aspects of flying, including the medical standards.  That the CASA may not be able to avail itself of the “employment-related” exceptions is, in itself, insufficient justification for the exemption, in light of the differing standards in all other aspects of aviation between the several classes of pilots (and, of course, others engaged in the industry, such as Air Traffic Controllers).
It is submitted that the proposed regulations in respect of the suspension of pregnant licence holders or applicants, do not take into account individual medical fitness.  The proposed rule permits CASA to “direct(s) in writing” that any period (other than the 30 weeks provided for) may apply, and that if CASA so directs, the licence  is suspended.
The dictating of a certain number of weeks' gestation for mandatory suspension does not take into account individual cases.  In commercial operations, provision may be, and has historically been,  made for any person deemed to be “at risk” of medical incapacity (including the factor of age) to be accompanied by an operator not in the risk category.  Commercial standards are different from private standards.  It is submitted that the “risk” factor should be individually-assessed, and not mandatorily imposed by virtue of a set of circumstances which may, or may not, put the particular licence holder at risk of incapacity.

It is submitted that to do so  departs significantly from the objects and purposes of the SDA and DDA.  The applicant has not proffered any submissions nor offered any evidence of its attempts to offer alternative means of achieving the safety level allegedly sought,  other than exemption from the anti-discrimination legislation.

It is further submitted that a person in a position of responsibility in aviation (be it Air Traffic Controller or Pilot) is in no different position from other commercial licence holders (such as bus or train drivers who carry out their duties in single-driver situations).  The pregnancy example, and proposal, it is submitted, is flawed.  It may be equally argued that the likelihood of miscarriage (and consequential temporary incapacity) is a far greater risk, in the first trimester of pregnancy, than is the onset of labour in the 30th week.  The inconsistency can only be met with a directive that no pregnant women ought be licence holders, hence the risk is eliminated.
The risk factor can not be eliminated.  It is submitted that the objects of the anti-discrimination legislation, and the safety objects with which the applicant is concerned can both be met by treating each case on its merits,  rather than by having mandatory exclusions imposed, in respect of which the affected person has no means of challenge.
Similar considerations apply in respect of other medical conditions sought to be covered by the application, including that of colour-blindness, and in the latter case, these submissions adopt and endorse those made by Dr Arthur Pape.

6. REASONABLE SAFETY DECISIONS:

The risk of reasonable safety decisions which are made by the CASA being found to be unlawfully discriminatory is an issue, it is submitted, which ought be subservient to the fundamental rights of persons to be treated without discrimination.  Fitness to fly in individual cases (or fitness to hold other aviation licences) ought be assessed individually, by properly qualified medical examiners adopting up-to-date scientifically proven methods.  Unfitness to fly or undertake other duties such as Air Traffic Control, should not be “deemed” because of a set of circumstances, such as age, pregnancy or colour-deficient vision.
“Reasonableness”  ought be determined on merit, and not by the imposition of standards which may, or may not, apply to individuals in certain cases.

7.
CONDITIONS:

The effect of the imposition of conditions upon the granting of the exemption would continue to have the effect of a shifting of the onus of proof to the affected person, rather than on the body taking the discriminatory action.  The ability to discriminate with the imprimatur of the State should be limited to the most exceptional cases.  In all other cases the onus should be upon the perpetrator of the discriminatory conduct to have sound reasons for its conduct.  Medical examination for the purposes of fitness to hold the various aviation licences can itself provide for the relevant safety matters necessary for certification for fitness to hold such licences.  It is submitted that it is an unnecessary and dangerous step for the regulator to have such ability in the first instance.

The CASA has not justified the requirement, other than to found it application on the need to conform with international standards and practices.

7. REQUIREMENT TO COMFORM WITH INTERNATIONAL STANDARDS:

The applicant submits that if it does not comply with the relevant provisions of the Chicago Convention,  Australian regimes and practices “would be put at great risk of not being accepted by the International Civil Aviation Organisation (ICAO) and other contracting States”.

Historically, Australia and other contracting States have dealt with non-compliance with the Convention by the proper and allowable method of filing of a Notice of Difference, in each case, with ICAO.    Filing of such a Notice brings the non-compliant State into conformity with the subject matter of the Notice.  Such Notices have been filed by all contracting States, including Australia.

The CASA in this application have failed to mention this important aspect of manner of compliance, and failed to include in its application advice to the Commission of the many Notices of Difference which it (and its predecessors) have filed, and of the large number of non-compliances by Australia.  No evidence has been produced from which a finding could be made that either non-compliance, or compliance by means of the filing of a Notice of Difference, has ever, or will, put Australia’s regulatory authority “at great risk”, or at any risk, of non-acceptance by either ICAO or other contracting States.

Further, the United States o America’s medical standards differ significantly in important aspects from those of ICAO, yet there is no evidence to suggest that the USA has not been accepted by the remainder of the contracting international aviation community.
Overall, these matters relate only to Australia’s international obligations, which can be well met by the required procedures of Notice of Difference:  they have no bearing on Australia’s domestic affairs.

More detailed submissions in respect of the ICAO obligations have been filed by Captain W Hamilton, and these submissions adopt and endorse that aspect of those submissions.

Marjorie Pagani

Director AOPA

Member AWPA
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