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Introduction

This submission is made by the Australian Human Rights Commission. The
Commission is an ‘A status’ national human rights institution established and
operating in full compliance with the Paris Principles. Information about the
Commission can be found at: www.humanrights.gov.au.

The submission provides information to the Committee on Economic, Social
and Cultural Rights (the Committee) that is relevant to Australia’s
implementation of the International Covenant on Economic, Social and
Cultural Rights (ICESCR).?

The submission is based on work that has been undertaken by the
Commission in accordance with our mandate and functions. The material
provided here has been publicly reported in Australia and has been brought to
the attention of the Australian government.

In particular, the submission draws upon material contained in the following
documents:

e Commission submission to the Committee on the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment prior to its development of the List of Issues Prior to
Reporting (June 2016 Submission)?2

e Commission submission to Australia’s 2™ cycle Universal Periodic
Review (UPR) (UPR Submission)3

e Commission UPR Fact Sheets*

e Report of the Working Group on the UPR, Australia (UPR Working
Group Report)s

e Addendum 1 to the UPR Working Group Report.¢

The Commission thanks the ICESCR Committee for the opportunity to provide
a written contribution prior to its adoption of the List of Issues (LOI) on
Australia.

The submission has been presented according to the thematic issues
identified in the Committee’s Concluding observations of the Committee on
Economic, Social and Cultural Rights - Australia (UN Doc: E/C.12/AUS/CO/4).
The Commission has also included information considered relevant to the
development of the LOI.

The recommended issues for consideration in the LOI are compiled in
Attachment 1 of this submission.
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Scrutiny of human rights and the role of the Parliamentary
Joint Committee on Human Rights

Concluding Observation para 11

The Parliamentary Joint Committee on Human Rights (PJCHR), analyses bills
and legislative instruments before the federal Parliament for compliance with
human rights. The definition of human rights is the seven international
instruments to which Australia is a party, including the ICESCR.

Since its establishment, the PJCHR has produced 56 reports to Parliament
assessing over 850 bills and the statement of compatibility with human rights
accompanying each bill.” Through these reports (and also through the
provision of two Practice Notes),® the PJCHR provides guidance to
government departments on their expectations about the level of human rights
analysis that statements of compatibility should contain.

As a matter of practice, ministers and government departments respond to
concerns raised by the PJCHR regarding proposed legislation.® The PJCHR
raises concerns when it considers proposed legislation places an unjustifiable
limitation on human rights. Legislators are under no obligation to amend bills
to reflect these concerns. There have been cases where bills have passed into
law before the PJCHR has reported on the relevant bill.1°

The Commission notes that the findings of the PJCHR are often not expressly
taken into account by legislators when they are deliberating on proposed
legislation.

The processes of the PJCHR stand in isolation as compared with other
jurisdictions that incorporate the obligations in the ICESCR into domestic law
via a national human rights act or charter of rights.

Issue for consideration in the LOIPR: Incorporation of human rights into
Australian law including procedures for considering the concerns raised
by the PJCHR.

National Human Rights Institution
Concluding Observation para 13; ICESCR Article 2(1)

The Commission has a statutory power to promote and protect human rights
under the Australian Human Rights Commission Act 1986 (Cth) Act (AHRC
Act). Human rights are defined as the international instruments scheduled to
or declared under the AHRC Act. The Commission’s legislation does not
include the ICESCR within the definition of ‘human rights’ (with the exception
of the Social Justice Commissioner and Children Commissioner’s functions —
as below).

The definition of human rights in the AHRC Act is not consistent with that of
the PJCHR under the Human Rights (Parliamentary Scrutiny) Act 2011 (Cth).
This Act defines human rights as the seven instruments to which Australia is a
party, including the ICESCR.
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The functions of the Aboriginal and Torres Strait Islander Social Justice
Commissioner, as set out in section 46C of the AHRC Act, require the
Commissioner to report annually to the federal Parliament on the status and
enjoyment of human rights of Indigenous peoples; to promote awareness and
discussion of Indigenous human rights; examine enactments and proposed
enactments for compliance with Indigenous human rights; and conduct
educational activities. In exercising those functions, the Commissioner is
specifically required to have regard to ICESCR. The Commissioner is also
empowered to obtain information from state and territory government
agencies.

The functions of the National Children’s Commissioner, as set out in section
46MB of the AHRC Act, require the Commissioner to report annually to the
federal Parliament on the enjoyment and exercise of human rights by children
in Australia; to promote discussion and awareness of matters relating to the
human rights of children in Australia; to undertake research, or educational
and other programs, for the purpose of promoting respect for the human rights
of children in Australia; to examine existing and proposed federal enactments
for recognition and protection of the human rights of children in Australia. In
exercising these functions, the Commissioner is specifically required to have
regard to the ICESCR and the Convention on the Rights of the Child (CRC),
other human rights treaties and declarations, and other human rights
instruments the Commissioner considers relevant.

Issue for consideration in the LOI: Ensuring that the Commission is
guided by a comprehensive definition of human rights, including by the
ICESCR being a scheduled instrument.

Ratification of the Optional Protocol to the ICESCR and other
treaties

Four UPR recommendations concerned ratification of the Optional Protocol to
the ICESCR (OP-ICESCR).

The Australian Government noted these recommendations and indicated that
ratification of the OP-ICESCR will not be considered further at this time.

Issue for consideration in the LOI: Information on when consideration
will be given to the ratification of the OP-ICESCR.

Eleven UPR recommendations concerned ratification on the Convention on
Protection of the Rights of All Migrant Workers and Members of Their Families
(ICRMW)

The Australian Government noted these recommendations and indicated that
ratification of the ICRMW will not be considered further at this time.

Issue for consideration in the LOI: Information on when consideration
will be given to the ratification of the ICRMW.
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Protection against discrimination
Concluding Observation para 14; ICESCR Article 2(2)

In 2013 the Sex Discrimination Act 1984 (Cth) was amended to include
protections against discrimination on the basis of sexual orientation, gender
identity and intersex status.!

During the 2015 UPR process the Australian Government made a voluntary
commitment to removing exemptions for Australian state and territory laws
from the operation of Australia’s national anti-discrimination laws. This
commitment took effect from 31 July 2016, as prescribed by the Sex
Discrimination Regulations 1984 (Cth) reg 5(2).

The Commission is concerned that some state and territory laws remain
inconsistent with the protections against discrimination on the basis of sexual
orientation, gender identity and intersex status in the Sex Discrimination Act
1984 (Cth).

Issue for consideration in the LOI: Information on progress made by
state and territory governments to make legislation consistent with
federal protections against discrimination on the basis of sexual
orientation, gender identity and intersex status in the Sex Discrimination
Act 1984 (Cth).

Aboriginal and Torres Strait Islander peoples

A recurring theme during Australia’s second cycle UPR was the unacceptable
level of disadvantage experienced by Aboriginal and Torres Strait Islander
peoples. Countries called upon Australia to ensure the full and effective
implementation of the UN Declaration on the Rights of Indigenous Peoples,
ensure Constitutional recognition, address disparities in health, education and
employment, and address access to justice.’2 Recommendations also
concerned meaningful consultation with Aboriginal and Torres Strait Islander
peoples in programs and policies that affect them.13

The Commission notes that the bulk of the recommendations were accepted
on the basis of existing law, policy and action. The Commission is concerned
that given the acceptance of many of the UPR recommendations on the basis
of existing law, policy and action, the lack of improvement in employment and
school attendance indicators will continue.

National Aboriginal and Torres Strait Islander representative
body and ILO Convention 169

Concluding Observation para 15 (b), (c) & (d); ICESCR Article 2(2)

The Australian Government has wound back funding support for the National
Congress of Australia’s First Peoples, a national NGO voice for Aboriginal and
Torres Strait Islander peoples. Funding for Congress ends mid-2017.4
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Issue for consideration in the LOI: Information on the future funding of
the National Congress of Australia’s First Peoples as the national
representative voice for Indigenous peoples.

The ILO Convention 169 on Indigenous and Tribal Peoples (ILO Convention
169) is based on respect for the cultures and ways of life of Indigenous and
Tribal peoples and aims at overcoming discriminatory practices and enabling
participation in decision-making that affects their lives.*®

The Australian Government noted the UPR recommendations to ratify ILO
Convention 169 but indicated it will not consider ratification at this time.

Issue for consideration in the LOI:

¢ Information on when consideration will be given to the ratification
of ILO Convention 169 on Indigenous and Tribal Peoples.

Close the gap
Concluding Observation para 18; ICESCR: Articles 2,6 & 7

The Commission welcomes the commitment of Australian governments to
targets to close the gap between Aboriginal and Torres Strait Islander people
and non-Indigenous Australians across a range of key health and wellbeing
indicators. The Commission notes that since 2011, there have been
improvements in infant mortality, maternal health, life expectancy rates and
pre-school attendance. Other areas, such as employment and school
attendance, have not seen the same level of improvement.z6

The Implementation Plan for the National Aboriginal and Torres Strait Islander
Health Plan 2013-2023, 17 is a major commitment by the government. Future
Budgets must adequately resource its application and operation to ensure that
rights are progressively realised. As such, the government should:

e Ensure the oversight committee is resourced to monitor results of the
Implementation Plan activities in order to continuously improve the
quality, effectiveness and efficiency of the health services and
accountable to both COAG and the National Health Leadership Forum.

e Fund the process required to develop the core services model and the
associated workforce, infrastructure, information management and
funding strategies based on the core services model.

e Ensure Aboriginal and Torres Strait Islander health funding is
maintained at least at current levels until the core services, workforce
and funding work is finalised, with provision of a more considered view
of funding requirements and issues.

¢ Identify areas with both high levels of preventable ilinesses and deaths
and inadequate services, and develop a capacity building plan for
Aboriginal Community Controlled Services (ACCHS) in those areas.?s
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Issue for consideration in the LOI: Information on the resourcing of the
Implementation Plan for the National Aboriginal and Torres Strait
Islander Health Plan 2013-2023 to ensure the activities contained therein
are prioritised and coordinated, and capable of progressively realising
improvements in the enjoyment of ESC rights by Indigenous peoples.

Income management and poverty
Concluding Observations paras 20 & 24; ICESCR Articles 9 & 11

The Commission is concerned that the Australian Government’s Healthy
Welfare Card trials and Community Development Program are not opt-in
income management schemes and have disproportionate effects upon
Aboriginal and Torres Strait Islander peoples.1®

Issues for consideration in the LOI:

e Information on the impact of the Community Development
Program on Aboriginal and Torres Strait Islander peoples.

¢ Information on the impact of the Healthy Welfare Card trials on
Aboriginal and Torres Strait Islander peoples.

Cultural Rights (native title)
Concluding Observations para 32; ICESCR Article 15

Aboriginal and Torres Strait Islander peoples face challenges in having their
traditional connection to land recognised through the native title system, and in
conducting subsequent economic activities on this land (the Indigenous
Estate).

The Commission welcomes the Australian Government’s commitment and
support for a national dialogue with Aboriginal and Torres Strait Islander
peoples and the finance sector to identify practical reform options which
address challenges to economic development on the Indigenous Estate.
These challenges include the barriers arising from the communally held and
inalienable nature of the rights and the types of commercial opportunities in
urban, regional and remote areas.z The Commission is currently undertaking
an Indigenous led consultation, industry engagement and development of
practical options to address these issues through the Indigenous Property
Rights Project.2

The Commission notes that some of the issues in relation to the realisation of
the right to land of Indigenous peoples are also being explored in the Council

of Australian Government’s Investigation into Indigenous Land Administration

and Use2 and the Australian Law Reform Commission Connection to Country
Review of the Native Title Act 1993 (Cth).z

The Australian Government has also released a White Paper on the
development of Northern Australia. Significant tranches of land in Northern
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Australia (Western Australia, Queensland and the Northern Territory) are held
by Aboriginal and Torres Strait Islander peoples, and serious concerns have
been raised about the extent of engagement with these land holders. Without
sustained and meaningful engagement based on respect for these rights and
protection of heritage Aboriginal and Torres Strait Islander peoples are at risk
of substantial losses of their rights and interests in land as a result of the
Northern Australia Development Agenda.

Issues for consideration in the LOI:

¢ Information on steps that the Australian Government will take to
support economic development undertaken by Indigenous
peoples on their lands and undertaken with their free, prior and
informed consent.

e Information on steps to be taken by the Australian Government to
better recognise and protect Indigenous peoples’ native title rights
and interests, including on the status of implementation of the
recommendations of the Australian Law Reform Commission’s
Connection to Country Review of the Native Title Act 1993 (Cth)
and the Council of Australian Government’s Investigation into
Indigenous Land Administration and Use.

¢ Information on steps that the Australian Government will take to
ensure that Aboriginal and Torres Strait Islander peoples
participate in decision-making, and give their free, prior and
informed consent to activities within the Northern Australia
Development Agenda.

People with Disabilities

National Disability Strategy
Concluding Observations paras 16 & 18; ICESCR Article 2(2)

The National Disability Strategy was formally endorsed by the Council of
Australian Governments on 13 February 2011.

The strategy includes a plan for a high level progress report every two years to
track achievements, using national trend indicator data based on the six
outcome areas. The first of these progress reports was presented to COAG in
December 2015.

The report provides an overview of the range of actions and activities
undertaken across all levels of government that have advanced the objectives
of the Strategy. The report also includes early analysis of draft trend indicator
data but does not contain any evaluation of the impact of such strategies.
Given the long-term aims of the strategy the Commission considers that
monitoring and evaluation of the impact of the strategy will be vital to its
success.
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Issue for consideration in the LOI: Information on the outcomes
achieved through the National Disability Strategy and on the process for
evaluation and monitoring of impact.

National Disability Insurance Scheme (NDIS)
Concluding Observation para 24; ICESCR Articles 2(2) & 11

The Commission notes that full roll-out of the NDIS will commence by July
2017. This is a major reform in the approach to government support for people
with disability. While it is too early to assess or draw conclusions on any
progress, given the size and breadth of the reform, it is inevitable that its
execution will be imperfect and that there will much to learn during the
implementation process. The Commission is of the view that the rollout of the
NDIS therefore demands careful evaluation and monitoring both by the
government agencies responsible for its implementation and by independent
agencies working constructively with the implementing bodies.

Issue for consideration in the LOI: Information on the monitoring and
evaluation incorporated into the national rollout of the NDIS.

Employment of people with disabilities
Concluding Observation para 18; ICESCR Articles 2(2),6 & 7

In 2015-16, the Australian Human Rights Commission conducted a National
Inquiry into employment discrimination against older Australians and
Australians with disability.

Data from the Inquiry revealed that overall employment rates for people with
disability remain low, with labour force participation at 53.4% for people with
disability compared with 83.2% of people without disability.? It is noteworthy
that such figures have recorded negligible change in the past 20 years.
Australians with disability are more likely to be unemployed (10.0% compared
with 5.3% for those without disability)2s and face longer periods of
unemployment than people without disability.2

In 2015, almost one in 12 Australians with disability (8.6%) reported that they
had experienced discrimination or unfair treatment because of their disability
in the past year. In 2014-15 the Australian Human Rights Commission
received 3,529 enquiries and 742 complaints about disability discrimination.
More than a third of enquiries (35.4%) and complaints (41.0%) were in the
area of employment.

The Inquiry Report contains 56 recommendations, 72 examples of good
practice from a range of employers, and 44 case studies outlining individual
experiences. The recommendations were groups into three key themes:

e Priority government commitments
e Improving existing systems
e What can be done by employers and business.

10
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The report was completed and released immediately prior to the
announcement of the recent election. While the report has been delivered to
the government and publicly released, due to the intervening election, it has
yet to be tabled in parliament. This is due to occur no later than early October.
To date, there has not been a formal government response to the report.

Issues for consideration in the LOI: Information on the Australian
Government response to the Willing to Work Inquiry recommendations
concerning people with disabilities.

Prisoners and mental health
Concluding Observation para; ICESCR Articles 12(1) & 12(2)(d)

In light of Australian Bureau of Statistics data,2¢ the Commission’s Equal
Before the Law report® concluded that people with disabilities have higher
rates of interaction with the criminal justice system than other Australians. The
Commission also noted with concern the high rate of disability among
Aboriginal and Torres Strait Islander peoples and that they are over-
represented in Australian prisons.

The Australian Institute of Health and Welfare reported that 38% of prison
entrants reported they have ever been told by a doctor, psychiatrist,
psychologist or nurse that they have a mental health disorder, and 46% of
prison discharges reported that they have ever been told they have a health
condition — mental health, including drug and alcohol abuse. Commission
research has found that necessary supports and adjustments for people with
disabilities were frequently not provided in the criminal justice system.3?

Issues for consideration in the LOI:

¢ Information about Government responses to issues affecting
prisoners with a disability or mental health issue

e Information on strategies to address the rate of people with a
disability in the criminal justice system

e Information about the availability of appropriate treatment and

services for prisoners with mental health issues, including drug
and alcohol abuse.

Women

Women and Work
Concluding Observations paras 17 & 21; ICESCR Articles 3 & 10

There are a range of gender equality gaps in Australia that impact on women’s
right to work, right to just favourable conditions of work and right to adequate
standard of living for themselves and their family.

11
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The national gender pay gap is currently at 16.2% (based on average weekly
full-time earnings). Women are over-represented in lower-paid industries and
occupations.32

Australian women continue to be under-represented in the workforce, with
78% of Australian men aged 20-74 years participating in or looking for work in
2013-14, compared with 65% of women. 32 This gap widens with the arrival of
children, with 57.5% of mothers whose youngest child is aged 0-5 years
participating in the labour force, compared with 94% of fathers.3*

Where employed, women are more likely to work in part-time or casual roles
than men.3®> Casual work is insecure work and casual employees with
inconsistent patterns of work are not able to access entitlements to paid
parental leave and flexible work.

The average superannuation balances for women at retirement are 46.6%
less than those for men.3 This gap puts many women at risk of being
homeless and living in poverty in their retirement.3?

The percentage of women on ASX 200 boards was 21.9 per cent, as of 31
January 2016.38 As of 2012, in the ASX 200 women held 9.7 per cent of
executive key management personnel positions.® In the public sector, as of
2015, women held 39.3 per cent of Government board positions,“ and while
constituting 58.7% of the Australian Public Service, were only 41.8% of the
Senior Executive Service.*

In Australia in 2006, female parents spent over 8 hours per day caring for
children aged under 15 years, compared to under 4 hours for male parents.*?
Women comprise 92% of primary carers for children with disabilities, 70% of
primary carers for parents.*® The disproportionate unpaid caring done by
women, is a driver of the gender gaps in workforce participation and in
retirement incomes and savings.** The Commission has identified reform
options for recognising and valuing unpaid caring work, and for redistributing
unpaid caring work between women and men.* If implemented they would
contribute to reducing these gender gaps.

One in two (49%) mothers reported experiencing discrimination at some point
during pregnancy, parental leave or on return to work.*® These experiences
contribute to women’s under-participation or withdrawal from the workforce
and lower retirement savings.*’ Over a quarter (27%) of father/partner survey
respondents also reported experiencing discrimination upon requesting or
after taking parental leave.“¢ This inhibits the redistribution of caring work
between women and men. The Commission recommended introducing
legislative reform to strengthen anti-discrimination provisions and employment
laws and introduce measures to remove harmful gender stereotypes.+

The Commission has called for strengthening the Paid Parental Leave
scheme® by: increasing it to up to 26 weeks at full replacement wages;
including a superannuation component, and extending the father/partner pay
scheme.® The Commission notes the retrogressive measures proposed in the
Fairer Paid Parental Leave Amendment Bill 2015 including: removing the
ability for individuals to receive employer-provided primary carer leave

12
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payments in addition to the PPL; and removal of the requirement for the PPL
payment to be made through employers.52

Research shows that approximately 37% of women surveyed were
unavailable to start a or extend work because of 'caring for children'.>® The
Commission recommended developing accessible, affordable, flexible, quality
early childhood education and care services, including out-of-school-hours
care services, which each child has an entitlement to attend. These should be
delivered equitably to all children, including children in regional and remote
areas, Aboriginal and Torres Strait Islander children, children from culturally
and linguistically diverse communities and children with disability.54

Issue for consideration in the LOI:

e Information on measures to strengthen efforts to support women
in paid work and unpaid caring work and reduce gender gaps in
workforce participation, wages and retirement incomes and
savings.

¢ Information on measures to recognise and value unpaid caring
work through legislation, superannuation and taxation systems,

¢ Information on government funding to conduct the 2018 Time Use
Survey.

Violence against women and children
Concluding Observation para 22; ICESCR Article 10

Gender-based violence against women and children is endemic in Australia
and impacts on the realisation of women’s and children’s economic social and
cultural rights.

Violence is a leading cause of ill-health and death among women aged
between 15 and 44 years.> 41% of women aged 18 and over have
experienced violence in their lifetime.%® 19% of women have experienced
sexual violence since the age of 15.57 Aboriginal and Torres Strait Islander
women are 45 times more likely to be victims of domestic and family
violence.s® Women with disability, women of culturally and linguistically diverse
backgrounds, and women who are of diverse sexual orientation, gender
identity or intersex are also particularly susceptible to gender-based violence.

One quarter of women (25%) and one in six men (16%) aged 15 years and
older have experienced sexual harassment in the workplace between 2007
and 2012.% High levels of sexual harassment have also been reported in other
sectors such as universities, the military and the police.s® Reporting levels of
sexual harassment are very low, with only one in five (20%) respondents who
were sexually harassed having made a formal report or complaint.!

Domestic and family violence is also a workplace issue. In 2005, two out of
three Australian women who reported violence by a current partner were in
paid employment®? and survey respondents have reported the impact of

13
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domestic violence on their work.s Leave and other entitlements have been
made available through agreements or award conditions for over one million
Australians (as at 2013).%* Existing federal, state and territory legislative
frameworks provide limited protection for women experiencing domestic and
family violence from further discrimination.

Women and girls with disability face significant issues in relation to violence,
particularly violence and abuse in institutional settings, violence in care
settings and other forms of gendered disability violence including forced
sterilisation and forced treatment.ss

An estimated 935,600 adult women first experienced physical abuse, and an
estimated 1,092,200 first experienced sexual abuse, as a child aged between
0 to 14 years.¢ It is also estimated that family and domestic violence is
present in 55% of physical abuses and 40% of sexual abuses against
children.&

The Commission commends the Government’s National Plan to Reduce
Violence against Women and their Children 2010-22 (National Plan).s¢ The
Commission remains concerned at the under-resourcing of accommodation
and support services and the inadequate levels of support for women in rural
and remote areas, women from culturally and linguistically diverse
backgrounds, Aboriginal and Torres Strait Islander women, women with
disabilities, older women, and lesbian, trans and intersex women.®° Cuts to
community legal centres and Aboriginal legal services can impact on access
to legal services for women affected by violence.

The Commission also acknowledges the $5.1 million dedicated to the
implementation of the Third Action Plan of the National Framework for
Protecting Australia’s Children 2009-2020, which will help support early
intervention and child safe approaches.” However, the Commission is
concerned that this funding is inadequate to achieve the objectives of the
Plan. In August 2016, the Minister for Social Services and Multicultural Affairs
re-affirmed the Commonwealth Government’s strong support for the National
Framework for Protecting Australia’s Children 2009-2020, especially the Third
Action Plan with its emphasis on the First Thousand Days for a Child.”

Australia lacks a coherent national system of death reviews to ensure
accurate monitoring to address systemic issues from deaths associated with
domestic violence. The Commission is conducting an inquiry into Enhancing
domestic and family violence death review processes.

The Commission notes that the Australian and New Zealand Child Death
Review and Prevention Group (ANZCDR&PG) has continued its valuable work
to establish a national child death and injury data base as per the
recommendation of the National Children’s Commissioner in her 2014
Children’s Rights Report.”

Issues for consideration in the LOI:

14
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e Information on how the National Plan addresses gender inequality,
focuses on prevention measures, and ensures robust,
independent monitoring and evaluation.

¢ Information on funding for the National Plan, including funding for
specialist support services such as: women-specific services,
community legal centres, Family Violence Prevention Legal
Services, and crisis and transitional accommodation services.

e Information on the introduction of workplace entitlements for
domestic and family violence leave; including in federal public
service agreements.

¢ Information on how the National Plan recognises and addresses
violence against women and girls with disability.

e Information on how the National Plan addresses the specific
needs and rights of children and young people. The Commission
refers the Committee to the National Children’s Commissioner’s
Children’s Rights Report 2015.73

Sexual Orientation, Gender Identity and Intersex Issues
(SOGII)

Intersex
Concluding Observation n/a; ICESCR Article 12(1)

The Commission remains concerned that children born with intersex variations
are still subject to medically unnecessary normalising medical interventions
before they are able to provide full and informed consent.” Such interventions
can have significant and ongoing physical and psychological consequences.’
The Commission notes that the Senate Community Affairs Committee
conducted an inquiry into the involuntary or coerced sterilisation of intersex
people in Australia in 2013.7¢ The Government responded to the
recommendations of that inquiry in 2015.77 The Commission remains
concerned that many of the recommendations have not been implemented,;
particularly at the state and territory level.

Issues for consideration in the LOI:

¢ Information on the implementation of the recommendations of the
Senate Inquiry Report Community Affairs Committee’s 2013
Report on the Involuntary or Coerced Sterilisation of Intersex
People in Australia by federal, state and territory governments.

Gender identity

The Commission also remains concerned that in all Australian states and
territories, with the exception of the Australian Capital Territory (ACT), people
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must undergo surgical or medical treatment to change the legal record of their
sex. They must also be unmarried.” In the ACT people must provide a
declaration from a psychologist or doctor that they have received ‘appropriate
clinical treatment for the alteration’.?

Issues for consideration in the LOI:

e Information on steps taken by state and territory governments to
remove the surgery and marital status requirements in births,
deaths and marriages registration legislation.

Employment
Concluding Observation n/a; ICESCR Articles 2(2) & 6

The Commission remains concerned that Lesbian, Gay, Bisexual, Trans and
Intersex (LGBTI) people experience discrimination at work on the basis of
sexual orientation, gender identity and intersex status. This issue was raised
as a significant factor affecting employment and a barrier to equal participation
in the Commission’s 2015 report, Resilient Individuals: Sexual Orientation,
Gender Identity and Intersex Rights.g

Issue for consideration in the LOI: Information on steps taken to reduce
discrimination on the basis of sexual orientation, gender identity and
intersex status in employment.

Education
Concluding Observation n/a; ICESCR Articles 2(2) & 13

The Commission remains concerned that LGBTI children and young people
experience disproportionately high rates of discrimination, harassment and
abuse at school. 8 The Commission notes that funding for the first national
program to create safe and supportive school environments for LGBTI people
will expire in 2017 .82

Information for consideration in the LOI: Information on steps taken to
create safe and supportive school environments for LGBTI people after
the expiration of funding for the Safe Schools Coalition Australia.

Older persons

Elder abuse
Concluding Observation para 22; ICESCR Articles 2 & 16

The Commission notes that the Australian Government UPR voluntary
commitment to include a dedicated section on the rights of older Australians in
all relevant human rights treaty reports and UPR reports.s3

16



92.

93.

94.

95.

10.2

96.

97.

Australian Human Rights Commission
Information for LOI — Australia, 29 August 2016

The Commission is of the view that all Australians have the basic human right
to feel safe, respected and free from violence in their relationships, families
and in their homes. Elder abuse, in many various forms, is a fundamental
human rights issue faced by many older people and is presenting a range of
complex challenges for the Australian community.

At present the evidence about the prevalence of elder abuse in Australia is
limited. There is no national prevalence data, but it is almost certain that elder
abuse will increase as Australia’s population lives longer, and older people
form a greater proportion of the population. There is growing community
awareness of elder abuse and the need for coordinated action. In recent years
elder abuse has been the subject of investigation by the Queensland,s* and
New South Wales® state parliaments and a Victorian Royal Commission into
Family Violence.#

The Commission notes that in February 2016, the Australian Government,
released an Australian Institute of Families Studies (AIFS) report on elder
abuse, providing a valuable insight into the nature of abuse in Australia.
Building on the AIFS study, the Attorney-General asked the Australian Law
Reform Commission to conduct an inquiry into safeguards for older
Australians, with the report due by May 2017.8” The Commission is of the view
that these initiatives are a first step towards a coordinated national strategy on
elder abuse.

Issue for consideration in the LOI: Information on the prevalence of
elder abuse and strategies to combat this abuse.

Employment
Concluding Observations paras 18, 20 & 24; ICESCR Articles 2,6 & 7

In 2015-16, the Australian Human Rights Commission conducted a National
Inquiry into employment discrimination against older Australians and
Australians with disability.ss

The data included in the Willing to Work Report highlights the widespread
nature of discrimination against older people in employment:

e People aged 55 years and over make up roughly a quarter of the
population,® but only 16% of the total workforce.® We know from the
2015 Intergenerational Report that this age cohort is the fastest growing
in Australia, and will remain so for the foreseeable future.

e Labour force participation declines with age. In November 2015, 73.8%
of Australians aged 55-59 years were participating in the labour force,
with 56.5% of 60—64 year olds and 12.7% of those aged 65 years and
over in the labour force.%

e Older people face longer periods of unemployment. In November 2015,
the average duration of unemployment for mature age people was
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68 weeks, compared with 30 weeks for 15-24 year olds and 49 weeks
for 25-54 year olds.®?

¢ In the Australian Human Rights Commission’s 2015 National
prevalence survey of age discrimination in the workplace, 27% of
people over the age of 50 reported experiencing age discrimination at
work. A third of those who had experienced age discrimination gave up
looking for work.93

e 1In 2014-15, 70.9% of complaints made by people over the age of 45
about age discrimination to the Australian Human Rights Commission
were in the area of employment.

The Willing to Work Report contains 56 recommendations, 72 examples of
good practice from a range of employers, and 44 case studies outlining
individual experiences. The recommendations are grouped into three key
themes:

e Priority Government commitments
e Improving existing systems
e What can be done by employers and business.

Issue for consideration in the LOIPR: information on the Australian
Government response to the Willing to Work Inquiry recommendations
concerning older Australians.

Refugees and Asylum Seekers

Health requirement
Concluding Observation para 16; ICESCR articles 2(2) & 6

The Commission welcomes the changes to the health requirement for
refugees resettled in Australia from overseas. The changes have provided
greater access to resettlement opportunities for people with disabilities and
health conditions, and their families.

Mandatory immigration detention, including of children
Concluding Observation para 25; ICESCR articles 2(2), 11 & 12

Under the Migration Act 1958 (Cth) (the Migration Act), indefinite immigration
detention remains mandatory for all unlawful non-citizens.** There is no regular
judicial review of decisions to detain. There are no minimum standards for
conditions of detention codified in Australian law. Numerous studies have
documented high rates of mental health problems amongst people in
immigration detention in Australia,® with the negative impacts of detention
tending to worsen as detention becomes more prolonged.%
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There have been a number of positive developments relating to immigration
since 2009. These include the release of all children from closed facilities into
alternative community arrangements,®” the closure of a several detention
facilities®s and the release of a number of refugees who had been detained
indefinitely due to having received an adverse security assessment.

The Commission is concerned, however, that other recent developments may
lead to breaches of Australia’s obligations under the ICESCR to ensure the
highest attainable standard of physical and mental health. In particular, there
has been a significant increase in long-term detention, and in the number of
people detained due to having a visa refused or cancelled on character
grounds. In addition, a small number of refugees continue to be indefinitely
detained due to having received an adverse security assessment.®

Issues for consideration in the LOI:

e The use of mandatory and prolonged detention in light of the
impacts that long-term indefinite detention has on the mental
health of those detained.

e The availability of regular judicial oversight of detention and the
minimum standards for conditions of detention.

Asylum seekers living in the community
Concluding Observation para 24; ICESCR articles 11(1) & 12(1)

The Commission welcomes the increased use of community-based
alternatives to detention for asylum seekers. In order for these alternatives to
support positive health and wellbeing outcomes, however, it is critical that
asylum claims be processed in a timely fashion and that adequate support be
provided to asylum seekers to ensure that fundamental rights are respected
and basic needs are met.

The Commission is concerned that the support available to asylum seekers
living in the community is insufficient to ensure an adequate standard of living.
Studies by the Australian Red Cross and UNHCR have found that asylum
seekers living in the community face destitution, social isolation and
challenges in securing adequate housing and employment.: Limited access
to English language tuition and other key services (such as employment
support services) also hamper their ability to establish themselves in the
community. 10

Since 2012, there have been prolonged delays in the processing of asylum
claims. Many people seeking asylum who arrived during 2012 and 2013 still
have not had their claims processed or even been invited to apply for
protection.1°2 The Australian Red Cross and UNHCR both identified
uncertainty relating to the processing of claims as a key factor contributing to
poor mental health outcomes.1% Since the beginning of 2014, at least five
asylum seekers have committed suicide while living in the community.04
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The Commission welcomes the reintroduction of work rights for asylum
seekers living in the Australian community as an important step towards
ensuring their economic wellbeing. The Commission remains concerned,
however, that additional support is needed to ensure asylum seekers in the
community can enjoy an adequate standard of living and the highest
attainable standard of health.

Issues for consideration in the LOI:

e Support provided to asylum seekers living in the Australian
community in light of its impact on mental health and the
enjoyment of an adequate standard of living.

e Timelines for the processing of asylum claims and their impact on
the mental health of asylum seekers.

Third country processing of asylum claims
Concluding Observation n/a; ICESCR Articles 2(2), 11(1) & 12(1)

Third country processing of asylum claims was re-established by Australia in
Nauru and Papua New Guinea’s Manus Island in 2012. The Commission is
concerned that several aspects of current third country processing
arrangements engage Australia’s obligations under the ICESCR.

The Commission welcomes the transition from indefinite detention to ‘open
centre’ arrangements for asylum seekers in both countries. However,
numerous reports and inquiries as well as the Commission’s own research
have repeatedly documented serious shortcomings in living conditions for
people subject to third country processing.s Available evidence suggests that
there has been limited improvement in these conditions over time.106

The combination of (until recently) prolonged indefinite detention, delays in the
processing of asylum claims, difficult living conditions, concerns about
physical safety, and uncertainty about the future has reportedly had a
profoundly negative impact on the mental health outcomes of people subject
to third country processing.2o?

Issues for consideration in the LOI: The continuation of third country
processing of asylum claims in Nauru and Papua New Guinea and steps
being taken to ensure that the human rights of people subject to third
country processing are adequately protected.

Temporary protection and family reunion
Concluding Observation n/a; ICESCR Articles 2(2), 10(1), 11, 12 & 13

Temporary protection arrangements for refugees who arrived in Australia
without valid visas were formerly in place between 1999 and 2007. During this
period, numerous studies found that the granting of protection to refugees on
a temporary basis had a detrimental impact on their mental health, hampered
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their capacity to recover from past trauma and resulted in poorer settlement
outcomes as compared to permanent Protection Visa holders.18

Temporary visa arrangements for refugees who arrive in Australia without
valid visas were reintroduced in 2014. Under the current arrangements,
temporary visa holders face additional barriers to securing permanent
residency, with the result that many are likely to face prolonged periods of
uncertainty. The Commission is concerned that refugees who hold these visas
will experience negative mental health and settlement outcomes, as was the
case under previous arrangements.

Temporary visa holders do not have access to the same services and
entitlements as permanent visa holders. They are not eligible for a range of
settlement services and face barriers to accessing tertiary education. In
addition, they are not permitted to sponsor family members for resettlement in
Australia and as a result face the prospect of prolonged and potentially
permanent separation from relatives. Permanent visa holders who arrived in
Australia as asylum seekers and/or by boat also face restrictions on family
reunion opportunities.1

The Commission is concerned that refugees affected by these restrictions are
likely to face significant challenges in maintaining an adequate standard of
living and achieving positive mental health and settlement outcomes.

Issue for consideration in the LOI: Restrictions on access to services
and entitlements that are based on a person’s mode of arrival in
Australia.

Trafficking
Concluding Observation para 23; ICESCR Article 10

The Commission commends the Australian Government for criminalising
trafficking and slavery offences, including forced labour and forced marriage
and for developing a National Action Plan to Combat Human Trafficking and
Slavery 2015-2019. The National Action Plan adopts a human rights-based
approach, includes measures to standardise data collection on human
trafficking and slavery, and includes measures to raise community awareness
among vulnerable groups.i® The Commission also welcomes:

e the reforms to the Human Trafficking Visa Framework (2015):11
e the production of culturally appropriate, rights based materials for
affected people and communities and authorities on the human

trafficking and forced marriage offences

e Australia’s International Strategy to Combat Human Trafficking and
Slavery (2016)

e the appointment of Australia’s Ambassador for People Smuggling and
Human Trafficking.
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The Commission also notes in 2015, legislation was enacted that increases
the protection of children from forced marriage along with other persons who
do not have the capacity to provide free and full consent to marriage.:2

The Commission notes that adequate funding is needed for the full
implementation of the National Action Plan.13

Given the insufficient coverage for these crimes under existing compensation
schemes, the right to a remedy for survivors of trafficking and slavery is not
fulfilled. The Special Rapporteur on trafficking in persons recommended the
Australian Government establish a federal level, comprehensive
compensation scheme for survivors of trafficking.1* The Commission notes the
urgent need to develop a federal compensation scheme for survivors of
trafficking, slavery and slavery-like conditions.5

There continues to be a lack of data and research on the prevalence of child
trafficking and slavery in Australia. There is a need for specific policy
guidelines and specific support services to be developed to protect the rights
of child survivors of trafficking and slavery.1¢

The Commission notes that the Australian Government is undertaking a
national consultation on the implementation of the UN Guiding Principles on
Business and Human Rights.1” The Commission considers that the
subsequent National Action Plan on Business and Human Rights should have
clear links with the National Action Plan to Combat Human Trafficking and
Slavery 2015-2019. There should also be clear measures to address
trafficking and slavery related human rights violations in supply chains.1:#

The Commission further notes the recent inquiry and report of the House of
Representatives Standing Committee on Social Policy and Legal Affairs into
the regulatory and legislative aspects of international and domestic surrogacy
arrangements Surrogacy Matters.®* The Commission submission considered
that unregulated surrogacy arrangements raise real concerns about the
potential for the trafficking of women and children.120

Issues for consideration in the LOI:

¢ Information on developing a federal compensation scheme for
survivors of human trafficking and slavery.*>

e Information on data collection and specialist support services for
child survivors of trafficking and slavery.

e Information on how a National Action Plan on Business and

Human Rights will incorporate the approach to people trafficking
and slavery.

Human Rights Education

Concluding Observation para 34
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There remains a need for ongoing human rights education across all areas of
the public sector particularly as funding for these initiatives has ceased.
Further education is also needed in the administration of justice and places of
detention, within the tertiary and vocational education sector, across the
community and in schools.

There remains limited explicit reference to human rights throughout the
national school curriculum. While there are references to civil rights and
women’s rights movements together with reference to respectful relationships,
bullying and harassment, these are scattered and are at times not articulated
as human rights issues. The coverage of economic, social and cultural rights
as human rights is even more limited.

The Commission notes that Australia’s activities for the World Program for
Human Rights Education have been ad hoc and uncoordinated.

Issues for consideration in the LOI:

e Information on the provision of human rights education in the
national school curriculum, in particular, with regard to economic,
social and cultural rights.

e Details of the extent of human rights training that is provided to all
professions and sectors having a direct role in the promotion and
protection of human rights, including judges, lawyers, civil
servants, teachers, law enforcement officers, migration officers,
the police and the military.

e Information on government support for human rights education

initiatives, including the World Program for Human Rights
Education and targeted initiatives for public officials and schools.
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Attachment 1: Compilation of issues for consideration in the LOI

Scrutiny of human rights and role of the Parliamentary Joint
Committee on Human Rights

Information on the incorporation of human rights into Australian law including
procedures for considering the concerns raised by the PICHR.

National Human Rights Institution

Ensuring that the Commission is guided by a comprehensive definition of
human rights, including by the ICESCR being a scheduled instrument.

Ratification of the Optional Protocol to the ICESCR and other
treaties

Information on when consideration will be given to the ratification of the OP-
ICESCR.

Information on when consideration will be given to the ratification of the
ICRMW.

Protection against discrimination

Information on progress made by state and territory governments to make
legislation consistent with federal protections against discrimination on the
basis of sexual orientation, gender identity and intersex status in the Sex
Discrimination Act 1984 (Cth).

Aboriginal and Torres Strait Islander peoples

National Aboriginal and Torres St4rait Islander representative body and
ILO Convention 169

Information on the future funding of the National Congress of Australia’s First
Peoples as the national representative voice for Indigenous peoples.

Information on when consideration will be given to the ratification of ILO
Convention 169 on Indigenous and Tribal Peoples.

Close the gap

Information on the resourcing of the Implementation Plan for the National
Aboriginal and Torres Strait Islander Health Plan 2013-2023 to ensure the
activities contained therein are prioritised and coordinated, and capable of
progressively realising improvements in the enjoyment of ESC rights by
Indigenous peoples.
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Income management and poverty

Information on the impact of the Community Development Program on
Aboriginal and Torres Strait Islander peoples.

Information on the impact of the Healthy Welfare Card trials on Aboriginal and
Torres Strait Islander peoples.

Cultural Rights (native title)

Information on steps that the Australian Government will take to support
economic development undertaken by Indigenous peoples on their lands and
undertaken with their free, prior and informed consent.

Information on steps to be taken by the Australian Government to better
recognise and protect Indigenous peoples’ native title rights and interests,
including on the status of implementation of the recommendations of the
Australian Law Reform Commission’s Connection to Country Review of the
Native Title Act 1993 (Cth) and the Council of Australian Government’s
Investigation into Indigenous Land Administration and Use.

Information on steps that the Australian Government will take to ensure that
Aboriginal and Torres Strait Islander peoples participate in decision-making,
and give their free, prior and informed consent to activities within the Northern
Australia Development Agenda.

People with Disabilities
National Disability Strategy

Information on the outcomes achieved through the National Disability Strategy
and on the process for evaluation and monitoring of impact.

National Disability Insurance Scheme

Information on the monitoring and evaluation incorporated into the national
rollout of the NDIS.

Employment of people with disabilities

Information on the Australian Government response to the Willing to Work
Inquiry recommendations concerning people with disabilities.

Prisoners and mental health

Information about Government responses to issues affecting prisoners with a
disability or mental health issue.

Information on strategies to address the rate of people with a disability in the
criminal justice system.

Information about the availability of appropriate treatment and services for
prisoners with mental health issues, including drug and alcohol abuse.
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e \Women
Women and Work

Information on measures to strengthen efforts to support women in paid work
and unpaid caring work and reduce gender gaps in workforce participation,
wages and retirement incomes and savings.

Information on measures to recognise and value unpaid caring work through
legislation, superannuation and taxation systems,

Information on government funding to conduct the 2018 Time Use Survey.
Violence against women and children

Information on how the National Plan addresses gender inequality, focuses on
prevention measures, and ensures robust, independent monitoring and
evaluation.

Information on funding for the National Plan, including funding for specialist
support services such as: women-specific services, community legal centres,
Family Violence Prevention Legal Services, and crisis and transitional
accommodation services.

Information on the introduction of workplace entitlements for domestic and
family violence leave; including in federal public service agreements.

Information on how the National Plan recognises and addresses violence
against women and girls with disability.

Information on how the National Plan addresses the specific needs and rights
of children and young people. The Commission refers the Committee to the
National Children’s Commissioner’s Children’s Rights Report 2015.

e Sexual Orientation, Gender Identity and Intersex Issues
(SOGII)

Intersex
Information on the implementation of the recommendations of the Senate
Inquiry Report Community Affairs Committee’s 2013 Report on the Involuntary

or Coerced Sterilisation of Intersex People in Australia by federal, state and
territory governments.

Gender identity

Information on steps taken by state and territory governments to remove the
surgery and marital status requirements in births, deaths and marriages
registration legislation.

26



Australian Human Rights Commission
Information for LOI — Australia, 29 August 2016

Employment

Information on steps taken to reduce discrimination on the basis of sexual
orientation, gender identity and intersex status in employment.

Education

Information on steps taken to create safe and supportive school environments
for LGBTI people after the expiration of funding for the Safe Schools Coalition
Australia.

Older persons
Elder abuse

Information on the prevalence of elder abuse and strategies to combat this
abuse.

Employment

Information on the Australian Government response to the Willing to Work
Inquiry recommendations concerning older Australians.

Refugees and Asylum Seekers
Mandatory immigration detention, including of children

The use of mandatory and prolonged detention in light of the impacts that
long-term indefinite detention has on the mental health of those detained.

The availability of regular judicial oversight of detention and the minimum
standards for conditions of detention.

Asylum seekers living in the community

Support provided to asylum seekers living in the Australian community in light
of its impact on mental health and the enjoyment of an adequate standard of
living.

Timelines for the processing of asylum claims and their impact on the mental
health of asylum seekers.

Third country processing of asylum claims

The continuation of third country processing of asylum claims in Nauru and
Papua New Guinea and steps being taken to ensure that the human rights of
people subject to third country processing are adequately protected.

Temporary protection and family reunion
Restrictions on access to services and entitlements that are based on a

person’s mode of arrival in Australia.
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e Trafficking

Information on developing a federal compensation scheme for survivors of
human trafficking and slavery.

Information on data collection and specialist support services for child
survivors of trafficking and slavery.

Information on how a National Action Plan on Business and Human Rights will
incorporate the approach to people trafficking and slavery.

Human Rights Education

Information on the provision of human rights education in the national school
curriculum, in particular, with regard to economic, social and cultural rights.

Details of the extent of human rights training that is provided to all professions
and sectors having a direct role in the promotion and protection of human
rights, including judges, lawyers, civil servants, teachers, law enforcement
officers, migration officers, the police and the military.

Information on government support for human rights education initiatives,
including the World Program for Human Rights Education and targeted
initiatives for public officials and schools.
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